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CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the Fall 2004
VAC Supplement includes final regulations published through Virginia Register Volume 20, Issue 24, dated August 9, 2004).
Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final regulations are
listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows action taken, the
volume, issue and page number where the section appeared, and the effective date of the section.

ISECTION NUMBER ACTION CITE EFFECTIVE DATE I
Title 1. Administration
1 VAC 75-40-10 through 1 VAC 75-40-60 Added 20:25 VA.R. 3082 9/22/04
Title 2. Agriculture
2 VAC 5-500 Repealed  21:8 VA.R. 861 1/26/05
2 VAC 5-501-10 through 2 VAC 5-501-110 Added 21:8 VA.R. 861-869 1/26/05
2 VAC 5-530 Repealed  21:8 VA.R. 869 1/26/05
2 VAC 5-531-10 through 2 VAC 5-531-140 Added 21:8 VA.R. 869-908 1/26/05
2 VAC 20-30 (Forms) Erratum 20:25 VA.R. 3111 --
Title 3. Alcoholic Beverages
3 VAC 5-50-60 Amended  21:7 VA.R. 803 2/26/05
Title 4. Conservation and Natural Resources
4 VAC 3-20-10 through 4 VAC 3-20-351 Repealed  21:3 VAR. 317 1/29/05
4 VAC 15-20-100 Amended  21:3 VA.R. 318 10/1/04
4 VAC 15-40-280 Amended  21:1 VAR. 24 10/20/04
4 VAC 15-260-10 Amended  20:25 VA.R. 3082 7/28/04
4 VAC 15-320-100 Amended  21:1 VAR. 24 9/20/04
4 VAC 20-25-10 through 4 VAC 20-25-40 Added 21:8 VA.R. 908-909 12/1/04
4 VAC 20-270-30 Amended  20:26 VA.R. 3191 8/6/04
4 VAC 20-320-10 Amended  20:26 VA.R. 3191 8/6/04
4 VAC 20-320-70 Amended  20:26 VA.R. 3192 8/6/04
4 VAC 20-320-80 Amended  20:26 VA.R. 3192 8/6/04
4 VAC 20-564-10 through 4 VAC 20-564-50 emer Added 20:25 VA.R. 3096 8/16/04-9/3/04
4 VAC 20-620-40 Amended  21:10 VA.R. 1231 1/1/05
4 VAC 20-650-20 Amended  21:8 VA.R. 909 12/1/04
4 VAC 20-720-20 Amended  21:4 VAR. 408 10/1/04
4 VAC 20-720-20 Amended  21:8 VA.R. 910 12/1/04
4 VAC 20-720-40 through 4 VAC 20-720-100 Amended  21:4 VA.R. 409-411 10/1/04
4 VAC 20-720-40 through 4 VAC 20-720-90 Amended  21:8 VA.R. 911-913 12/1/04
4 VAC 20-720-75 Added 21:8 VA.R. 912 12/1/04
4 VAC 20-910-45 emer Amended  21:5 VA.R 499 11/1/04-11/30/04
4 VAC 20-910-45 Amended  21:8 VA.R. 913 12/1/04
4 VAC 20-910-45 emer Amended  21:10 VA.R. 1234 1/1/05-1/30/05
4 VAC 20-920-45 Added 21:8 VA.R. 914 12/1/04
4 VAC 20-950-47 Amended  21:5 VA.R. 497 10/29/04
4 VAC 20-950-48 emer Amended  21:3 VA.R. 334 9/29/04-10/30/04
4 VAC 20-950-48 Amended  21:5 VA.R 497 10/29/04
4 VAC 20-950-48.1 Added 21:5 VA.R. 497 10/29/04
4 VAC 20-1045-10 Added 21:4 VAR. 412 10/1/04
4 VAC 20-1045-20 Added 21:4 VAR. 412 10/1/04
4 VAC 20-1045-30 Added 21:4 VAR. 412 10/1/04
4 VAC 25-31 (Forms) Amended  21:1 VA.R. 28 --
4 VAC 25-130 (Forms) Amended  21:2 VAR. 225 --
4 VAC 50-60-10 through 4 VAC 50-60-1240 Added 21:3VAR. 317 1/29/05
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
Title 6. Criminal Justice and Corrections
6 VAC 20-190-10 Amended 21:2VA.R. 127 11/3/04
6 VAC 20-190-50 Amended 21:2VA.R. 127 11/3/04
6 VAC 20-190-150 Amended 21:2VAR. 127 11/3/04
6 VAC 20-190-160 Amended 21:2VA.R. 128 11/3/04
6 VAC 20-240-10 through 6 VAC 20-240-140 emer Added 20:25 VA.R. 3097-3102 8/23/04-8/22/05
6 VAC 35-170-10 through 6 VAC 35-170-230 Added 21:9 VA.R. 1073 2/9/05
Title 8. Education
8 VAC 20-140-10 Repealed 21:3 VA.R. 332 1/1/05
8 VAC 20-200-10 Repealed  21:7 VA.R. 804 3/1/05
8 VAC 20-210-10 Amended 21:4 VAR. 413 1/1/05
8 VAC 20-260-10 through 8 VAC 20-260-60 Repealed 21:7 VA.R. 805-806 3/1/05
8 VAC 20-360-10 Amended 21:8 VA.R. 1011 3/15/05
8 VAC 20-360-20 Amended 21:8 VA.R. 1012 3/15/05
8 VAC 20-360-30 Repealed 21:8 VA.R. 1012 3/15/05
8 VAC 20-380-10 through 8 VAC 20-380-40 Repealed 21:7 VA.R. 806-807 3/1/05
8 VAC 20-400-10 through 8 VAC 20-400-50 Repealed 21:7 VA.R. 807-808 3/1/05
8 VAC 20-430-10 through 8 VAC 20-430-50 Repealed  21:7 VA.R. 808-809 3/1/05
8 VAC 20-470-10 Repealed 21:4 VA.R. 423 3/1/05
8 VAC 20-480-10 Repealed 21:7 VA.R. 809 3/1/05
8 VAC 40-30 emer Repealed 21:6 VA.R. 684 11/8/04-11/7/05
8 VAC 40-31-10 through 8 VAC 40-31-320 emer Added 21:6 VA.R. 684-698 11/8/04-11/7/05
Title 9. Environment
9 VAC 5-20-21 Amended 21:11 VAR. 1360 3/9/05
9 VAC 25-720-50 Erratum 21:11 VAR. 1425 --
9 VAC 5-20-204 Erratum 20:26 VA.R. 3210-3211 --
9 VAC 5-20-204 Amended 21:7 VA.R. 790 1/12/05
9 VAC 5-20-205 Erratum 20:26 VA.R. 3210-3211 -
9 VAC 5-40-7240 through 9 VAC 5-40-7360 Added 21:11 VA.R. 1364-1389 3/9/05
9 VAC 5-50-400 Amended 21:7 VAR. 791 1/12/05
9 VAC 5-60-60 Amended 21:7 VA.R. 791 1/12/05
9 VAC 5-60-90 Amended 21:7 VA.R. 791 1/12/05
9 VAC 5-60-91 Repealed 21:7 VA.R. 791 1/12/05
9 VAC 5-60-100 Amended 21:7 VAR. 791 1/12/05
9 VAC 5-80-2000 Amended 21:4 VA.R. 413 12/1/04
9 VAC 5-80-2010 Amended 21:4 VA.R. 414 12/1/04
9 VAC 5-80-2250 Amended 21:4 VA.R. 419 12/1/04
9 VAC 20-130 (Forms) Amended  21:11 VA.R. 1417 --
9 VAC 25-31-10 Amended 21:2VA.R. 128 11/3/04
9 VAC 25-31-10 Amended 21:9 VA.R. 1073 2/9/05
9 VAC 25-31-10 Amended 21:10 VA.R. 1233 2/9/05
9 VAC 25-31-30 Amended 21:2VA.R. 139 11/3/04
9 VAC 25-31-100 Amended 21:2 VA.R. 140 11/3/04
9 VAC 25-31-100 Amended 21:9 VA.R. 1084 2/9/05
9 VAC 25-31-100 Amended 21:10 VA.R. 1233 2/9/05
9 VAC 25-31-120 Amended 21:9 VA.R. 1100 2/9/05
9 VAC 25-31-120 Amended 21:10 VA.R. 1233 2/9/05
9 VAC 25-31-121 Repealed 21:9 VAR. 1111 2/9/05
9 VAC 25-31-121 Repealed 21:10 VA.R. 1233 2/9/05
9 VAC 25-31-130 Amended 21:2VA.R. 158 11/3/04
9 VAC 25-31-130 Amended 21:9 VAR. 1117 2/9/05
9 VAC 25-31-130 Amended 21:10 VA.R. 1233 2/9/05
9 VAC 25-31-170 Amended 21:2 VA.R. 160 11/3/04
9 VAC 25-31-170 Amended 21:9 VA.R. 1119 2/9/05
9 VAC 25-31-170 Amended 21:10 VA.R. 1233 2/9/05
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |

9 VAC 25-31-200 Amended  21:2 VAR. 162 11/3/04
9 VAC 25-31-200 Amended  21:9 VA.R. 1121 2/9/05
9 VAC 25-31-200 Amended  21:10 VAR. 1233 2/9/05
9 VAC 25-31-220 Amended  21:9 VAR. 1123 2/9/05
9 VAC 25-31-220 Amended  21:10 VAR. 1233 2/9/05
9 VAC 25-31-390 Amended  21:9 VA.R. 1128 2/9/05
9 VAC 25-31-390 Amended  21:10 VA.R. 1233 2/9/05
9 VAC 25-71-10 Amended  21:2 VA.R. 165 11/3/04
9 VAC 25-71-60 Amended  21:2 VA.R. 166 11/3/04
9 VAC 25-101-30 Amended  21:2 VA.R. 166 11/3/04
9 VAC 25-101-35 Added 21:2 VAR. 167 11/3/04
9 VAC 25-101-40 Amended  21:2 VA.R. 167 11/3/04
9 VAC 25-101-45 Added 21:2 VA.R. 170 11/3/04
9 VAC 25-101-50 Amended  21:2 VA.R. 170 11/3/04
9 VAC 25-101-60 Amended  21:2 VA.R. 172 11/3/04
9 VAC 25-101-70 Amended  21:2 VAR. 172 11/3/04
9 VAC 25-151-140 Amended  21:2 VAR. 173 11/3/04
9 VAC 25-151-150 Amended  21:2 VA.R. 175 11/3/04
9 VAC 25-151-160 Amended  21:2 VA.R. 179 11/3/04
9 VAC 25-151-180 Amended  21:2 VA.R. 179 11/3/04
9 VAC 25-151-230 Amended  21:2 VAR. 181 11/3/04
9 VAC 25-151-280 Amended  21:2 VA.R. 182 11/3/04
9 VAC 25-191-40 Erratum 21:9 VAR. 1170 -

9 VAC 25-191-50 Erratum 21:11 VAR. 1425 -

9 VAC 25-191-10 through 9 VAC 25-191-50 Added 21:2 VA.R. 183-198 11/3/04
9 VAC 25-192-10 Amended  21:2 VA.R. 199 11/3/04
9 VAC 25-192-20 Amended  21:2 VA.R. 200 11/3/04
9 VAC 25-192-30 Repealed  21:2 VA.R. 200 11/3/04
9 VAC 25-192-40 Repealed  21:2 VA.R. 200 11/3/04
9 VAC 25-192-50 Amended  21:2 VA.R. 200 11/3/04
9 VAC 25-192-60 Amended  21:2 VA.R. 201 11/3/04
9 VAC 25-192-70 Amended  21:2 VA.R. 202 11/3/04
9 VAC 25-260-30 Bottom Creek Amended  21:11 VAR. 1389 .

9 VAC 25-260-30 Lake Drummond Amended  21:11 VA.R. 1390 *

9 VAC 25-260-30 Little Stony Creek Amended  21:11 VA.R. 1390 *

9 VAC 25-260-30 Ragged Island Amended  21:11 VA.R. 1390 *

9 VAC 25-400-10 Repealed  20:25 VA.R. 3083 9/22/04
9 VAC 25-401-10 through 9 VAC 25-401-50 Added 20:25 VA.R. 3083 9/22/04
9 VAC 25-590-10 through 9 VAC 25-590-100 Amended  21:8 VA.R. 915-919 1/26/05
9 VAC 25-590-120 Amended  21:8 VA.R. 919 1/26/05
9 VAC 25-590-120 Repealed  21:8 VA.R. 919 1/26/05
9 VAC 25-590-140 through 9 VAC 25-590-210 Amended  21:8 VA.R. 919-923 1/26/05
9 VAC 25-590-260 Amended  21:8 VA.R. 924 1/26/05
9 VAC 25-630 (Forms) Erratum 21:9 VA.R. 1170 --

9 VAC 25-630-10 Amended  21:2 VAR. 211 11/3/04
9 VAC 25-630-20 Amended  21:2 VAR. 212 11/3/04
9 VAC 25-630-30 Amended  21:2 VAR. 212 11/3/04
9 VAC 25-630-50 Amended  21:2 VAR. 212 11/3/04
9 VAC 25-660-10 through 9 VAC 25-660-100 Amended  21:8 VA.R. 929-940 1/26/05
9 VAC 25-670-10 through 9 VAC 25-670-100 Amended  21:8 VA.R. 940-957 1/26/05
9 VAC 25-680-10 through 9 VAC 25-680-100 Amended  21:8 VA.R. 957-976 1/26/05
9 VAC 25-690-10 through 9 VAC 25-690-100 Amended  21:8 VA.R. 976-997 1/26/05
9 VAC 25-720-50 Amended  21:9 VA.R. 1130 -

9 VAC 25-720-60 Amended  21:9 VA.R. 1136 2/9/05

" 30 days after publication of notice of EPA approval.
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Cumulative Table of VAC Sections Adopted, Amended, or Repealed

| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
9 VAC 25-720-80 Amended  21:9 VA.R. 1143 2/9/05
9 VAC 25-720-90 Amended _ 21:9 VAR. 1152 2/9/05
Title 10. Finance and Financial Institutions
10 VAC 5-100-10 Repealed _ 21:6 VA.R. 630 6/30/05
10 VAC 5-100-20 Repealed  21:6 VA.R. 630 6/30/05
10 VAC 5-100-30 Repealed  21:6 VA.R. 630 6/30/05
10 VAC 5-110-10 Added 21:6 VA.R. 631 11/15/04
10 VAC 5-110-20 Added 21:6 VAR. 631 11/15/04
Title 11. Gaming
11 VAC 10-20-200 Amended _ 20:25 VA.R. 3083 9/23/04

11 VAC 10-20-240 emer Amended  20:25 VA.R. 3102 7/28/04-7/27/05
11 VAC 10-45 (Forms) Erratum 20:25 VA.R. 3112 --

Title 12. Health

12 VAC 5-90-10 emer Amended  21:6 VA.R. 699 11/5/04-11/4/05
12 VAC 5-90-40 emer Amended  21:6 VA.R. 702 11/5/04-11/4/05
12 VAC 5-90-90 emer Amended  21:6 VA.R. 703 11/5/04-11/4/05
12 VAC 5-90-100 emer Amended  21:6 VA.R. 705 11/5/04-11/4/05
12 VAC 5-90-105 emer Added 21:6 VA.R. 705 11/5/04-11/4/05
12 VAC 5-90-110 emer Amended  21:6 VA.R. 706 11/5/04-11/4/05
12 VAC 5-90-120 emer Added 21:6 VA.R. 708 11/5/04-11/4/05
12 VAC 5-220-10 Amended  20:26 VA.R. 3193 9/27/04

12 VAC 5-220-160 Amended  20:26 VA.R. 3196 9/27/04

12 VAC 5-220-230 Amended  20:26 VA.R. 3197 9/27/04

12 VAC 5-220-385 Amended  20:26 VA.R. 3198 9/27/04

12 VAC 5-371-110 Amended  20:26 VA.R. 3200 9/27/04

12 VAC 5-410-440 Erratum 21:8 VA.R. 1016 -

12 VAC 5-410-440 Amended  21:6 VA.R. 665 2/14/05

12 VAC 5-410-441 through 12 VAC 5-410-447 Added 21:6 VA.R. 666-681 2/14/05

12 VAC 5-590-505 emer Added 21:9 VA.R. 1165 12/21/04-12/20/05
12 VAC 30-10-650 Amended  21:6 VA.R. 631 1/3/05

12 VAC 30-50-210 Amended  21:6 VA.R. 632 1/3/05

12 VAC 30-70-331 Amended  21:6 VA.R. 683 7/1/05

12 VAC 30-80-30 Amended  21:7 VAR. 797 1/12/05

12 VAC 30-80-40 Amended  21:6 VA.R. 632 1/3/05

12 VAC 30-80-40 emer Amended  21:6 VA.R. 709 12/1/04-11/30/05
12 VAC 30-80-190 emer Amended  20:26 VA.R. 3203 9/1/04-8/31/05
12 VAC 30-80-190 emer Amended  20:26 VA.R. 3204 9/1/04-8/31/05
12 VAC 30-80-190 Amended  21:7 VA.R. 800 1/12/05

12 VAC 30-90-29 Amended  21:2 VA.R. 223 11/3/04

12 VAC 30-120-211 emer Amended  21:6 VA.R. 711 12/1/04-11/30/05
12 VAC 30-120-213 emer Amended  21:6 VA.R. 714 12/1/04-11/30/05
12 VAC 30-120-215 emer Amended  21:6 VA.R. 715 12/1/04-11/30/05
12 VAC 30-120-219 emer Amended  21:6 VA.R. 718 12/1/04-11/30/05
12 VAC 30-120-223 emer Amended  21:6 VA.R. 719 12/1/04-11/30/05
12 VAC 30-120-225 emer Amended  21:6 VA.R. 720 12/1/04-11/30/05
12 VAC 30-120-227 emer Amended  21:6 VA.R. 724 12/1/04-11/30/05
12 VAC 30-120-229 emer Amended  21:6 VA.R. 725 12/1/04-11/30/05
12 VAC 30-120-233 emer Amended  21:6 VA.R. 726 12/1/04-11/30/05
12 VAC 30-120-237 emer Amended  21:6 VA.R. 728 12/1/04-11/30/05
12 VAC 30-120-241 emer Amended  21:6 VA.R. 729 12/1/04-11/30/05
12 VAC 30-120-243 emer Amended  21:6 VA.R. 730 12/1/04-11/30/05
12 VAC 30-120-245 emer Amended  21:6 VA.R. 732 12/1/04-11/30/05
12 VAC 30-120-247 emer Amended  21:6 VA.R. 733 12/1/04-11/30/05
12 VAC 30-120-249 emer Amended  21:6 VA.R. 734 12/1/04-11/30/05
12 VAC 30-120-260 Amended  21:11 VA.R. 1391 3/10/05
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| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
12 VAC 30-120-280 Amended  21:11 VAR. 1392 3/10/05
12 VAC 30-120-290 Amended  21:11 VAR. 1394 3/10/05
12 VAC 30-120-310 Amended  21:11 VAR. 1395 3/10/05
12 VAC 30-120-320 Amended  21:11 VAR. 1395 3/10/05
12 VAC 30-120-350 Amended  21:11 VAR. 1395 3/10/05
12 VAC 30-120-360 Amended  21:11 VAR. 1396 3/10/05
12 VAC 30-120-370 Amended  21:11 VAR. 1398 3/10/05
12 VAC 30-120-380 Amended  21:11 VA.R. 1400 3/10/05
12 VAC 30-120-400 Amended  21:11 VAR. 1401 3/10/05
12 VAC 30-120-410 Amended  21:11 VA.R. 1401 3/10/05
12 VAC 30-120-420 Amended  21:11 VAR. 1402 3/10/05
12 VAC 30-130-290 Amended  21:6 VA.R. 631 1/3/05
12 VAC 30-130-310 Amended  21:6 VA.R. 631 1/3/05
12 VAC 30-130-320 Amended  21:6 VA.R. 631 1/3/05
12 VAC 30-130-330 Amended  21:6 VA.R. 631 1/3/05
12 VAC 30-130-335 Added 21:6 VA.R. 631 1/3/05
12 VAC 30-130-400 Amended  21:6 VA.R. 631 1/3/05
12 VAC 30-130-1000 Added 21:6 VA.R. 633 1/3/05
Title 13. Housing
13 VAC 5-62-260 Amended  20:25 VA.R. 3084 9/8/04
13 VAC 10-180-10 Amended  21:11 VAR. 1403 1/14/05
13 VAC 10-180-50 Amended  21:11 VAR. 1403 1/14/05
13 VAC 10-180-60 Amended  21:11 VAR. 1403 1/14/05
13 VAC 10-180-90 Amended  21:11 VA.R. 1412 1/14/05
13 VAC 10-180-110 Added 21:11 VAR. 1412 1/14/05
Title 14. Insurance
14 VAC 5-90-10 through 14 VAC 5-90-50 Amended  20:25 VA.R. 3090-3091 8/4/04
14 VAC 5-90-55 Added 20:25 VA.R. 3091 8/4/04
14 VAC 5-90-60 through 14 VAC 5-90-180 Amended  20:25 VA.R. 3092 8/4/04
14 VAC 5-90 (Forms) Amended  20:25 VA.R. 3092 8/4/04
Title 16. Labor and Employment
16 VAC 25-40-10 Amended  20:26 VA.R. 3201 10/15/04
16 VAC 25-40-20 Amended  20:26 VA.R. 3201 10/15/04
16 VAC 25-40-50 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910 Erratum 21:1 VAR. 44 -
16 VAC 25-90-1910.103 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910.134 Amended  21:11 VAR. 1412 3/15/05
16 VAC 25-90-1910.217 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910.219 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1910.268 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-90-1926.307 Amended  20:26 VA.R. 3202 10/15/04
16 VAC 25-100-1915.5 Amended  21:11 VAR. 1413 3/15/05
16 VAC 25-100-1915.501 through 16 VAC 25-100-1915.509 Added 21:11 VAR. 1413-1414 3/15/05
16 VAC 25-155-10 Added 21:6 VA.R. 634 1/1/05
16 VAC 25-175-1926 Erratum 21:1 VAR. 44 -
16 VAC 25-175-1926.950(c)(1) Repealed  21:6 VA.R. 634 1/1/05
Title 18. Professional and Occupational Licensing
18 VAC 5-30-10 through 18 VAC 5-30-110 Repealed  21:3 VAR. 318 11/3/04
18 VAC 10-20-60 Amended  21:3 VA.R. 318 12/1/04
18 VAC 10-20-90 Amended  21:3 VA.R. 318 12/1/04
18 VAC 10-20-170 Amended  21:3 VAR. 318 12/1/04
18 VAC 10-20-280 Amended  21:3 VAR. 318 12/1/04
18 VAC 10-20-400 Amended  21:3 VA.R. 318 12/1/04
18 VAC 10-20-520 Amended  21:3 VA.R. 318 12/1/04
18 VAC 10-20-565 Amended  21:3VA.R. 318 12/1/04
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| sEcTiON NUMBER | AcTION | CITE | EFFECTIVE DATE |
18 VAC 10-20-580 Amended  21:3 VA.R. 318 12/1/04
18 VAC 10-20-625 Amended _ 21:3 VAR. 318 12/1/04
18 VAC 10-20-630 Amended _ 21:3 VAR. 318 12/1/04
18 VAC 10-20-665 Amended  21:3 VAR. 318 12/1/04
18 VAC 45-10-10 through 18 VAC 45-10-40 Amended _ 20:25 VA.R. 3093-3094 11/8/04
18 VAC 45-10-60 through 18 VAC 45-10-90 Amended __ 20:25 VA.R. 3094-3095 11/8/04
18 VAC 62-20-60 Erratum __ 21:1 VAR. 44 -
18 VAC 62-20-40 emer Added 20:25 VAR. 3104 7/23/04-2/1/05
18 VAC 62-20-90 emer Added 20:25 VA.R. 3104 7/23/04-2/1/05
18 VAC 85-15-10 Added 21:1 VAR. 26 9/1/04-8/31/05
18 VAC 85-15-20 Added 21:1 VAR. 26 9/1/04-8/31/05
18 VAC 85-15-30 Added 21:1 VAR. 26 9/1/04-8/31/05
18 VAC 85-80-61 emer Added 20:25 VAR. 3105 7/27/04-7/26/05
18 VAC 90-15-10 Added 21:1 VAR. 27 9/1/04-8/31/05
18 VAC 90-15-20 Added 21:1 VAR. 27 9/1/04-8/31/05
18 VAC 90-15-30 Added 21:1 VAR. 27 9/1/04-8/31/05
18 VAC 90-20-361 through 18 VAC 90-20-364 Repealed  21:9 VA.R. 1156-1157 3/26/05
18 VAC 90-25-15 Added 21:.9 VAR. 1157 3/26/05
18 VAC 90-25-100 Amended _ 21:9 VAR. 1158 3/26/05
18 VAC 90-25-110 through 18 VAC 90-25-140 Added 21:9 VA.R. 1158-1160 3/26/05
18 VAC 90-30-10 Amended  21:11 VAR. 1414 3/9/05
18 VAC 90-30-60 through 18 VAC 90-30-90 Amended _ 21:11 VAR. 1415-1416 3/9/05
18 VAC 90-30-85 Added 21:11 VAR. 1415 3/9/05
18 VAC 95-20-471 emer Added 20:25 VAR. 3105 7/28/04-7/27/05
18 VAC 105-20-5 emer Added 21:6 VAR. 735 12/8/04-12/7/05
18 VAC 105-20-10 emer Amended _ 21:6 VAR. 736 12/8/04-12/7/05
18 VAC 105-20-15 emer Amended _ 21:6 VAR. 736 12/8/04-12/7/05
18 VAC 105-20-16 emer Added 21:6 VAR. 736 12/8/04-12/7/05
18 VAC 105-20-20 emer Amended _ 21:6 VAR. 736 12/8/04-12/7/05
18 VAC 105-20-46 Added 21:8 VA.R. 998 12/8/04
18 VAC 105-20-47 Added 21:8 VA.R. 998 12/8/04
18 VAC 105-20-70 emer Amended  21:6 VA.R. 737 12/8/04-12/7/05
18 VAC 105-30 emer Repealed _ 21:6 VA.R. 735 12/8/04-12/7/05
18 VAC 125-15-10 emer Added 20:25 VAR. 3106 7/28/04-7/27/05
18 VAC 125-15-20 emer Added 20:25 VAR. 3106 7/28/04-7/27/05
18 VAC 125-15-30 emer Added 20:25 VA.R. 3106 7/28/04-7/27/05
18 VAC 145-20-151 Amended  21:3 VAR. 319 12/1/04
18 VAC 160-20-102 Amended _ 21:3 VAR. 319 12/1/04
Title 19. Public Safety
19 VAC 30-70-1 Amended  21:4 VAR. 420 9/22/04
19 VAC 30-70-2 Amended _ 21:4 VA.R. 420 9/22/04
19 VAC 30-70-6 Amended _ 21:4 VAR. 420 9/22/04
19 VAC 30-70-7 Amended  21:4 VA.R. 420 9/22/04
19 VAC 30-70-8 Amended  21:4 VA.R. 420 9/22/04
19 VAC 30-70-9 Added 21:4 VAR. 420 9/22/04
19 VAC 30-70-10 Amended _ 21:4 VAR. 420 9/22/04
19 VAC 30-70-30 through 19 VAC 30-70-110 Amended _ 21:4 VA.R. 420 9/22/04
19 VAC 30-70-130 through 19 VAC 30-70-170 Amended  21:4 VA.R. 420 9/22/04
19 VAC 30-70-190 through 19 VAC 30-70-230 Amended __ 21:4 VA.R. 420 9/22/04
19 VAC 30-70-250 through 19 VAC 30-70-300 Amended _ 21:4 VA.R. 420 9/22/04
19 VAC 30-70-340 Amended _ 21:4 VAR. 420 9/22/04
19 VAC 30-70-350 Amended  21:4 VA.R. 420 9/22/04
19 VAC 30-70-360 Amended _ 21:4 VAR. 420 9/22/04
19 VAC 30-70-400 Amended _ 21:4 VA.R. 420 9/22/04
19 VAC 30-70-430 through 19 VAC 30-70-560 Amended  21:4 VA.R. 420 9/22/04
19 VAC 30-70-580 Amended  21:4 VA.R. 420 9/22/04
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19 VAC 30-70-600 Amended 21:4 VAR. 420 9/22/04
19 VAC 30-70-650 Amended 21:4 VAR. 420 9/22/04
Title 22. Social Services
22 VAC 40-141-10 through 22 VAC 40-141-40 Amended 21:6 VA.R. 635 2/1/05
22 VAC 40-141-60 through 22 VAC 40-141-130 Amended 21:6 VAR. 635 2/1/05
22 VAC 40-141-87 Added 21:6 VAR. 634 2/1/05
22 VAC 40-141-150 Amended 21:6 VA.R. 636 2/1/05
22 VAC 40-141-170 through 22 VAC 40-141-210 Amended 21:6 VA.R. 636-638 2/1/05
22 VAC 40-705-30 Amended 21:4 VAR. 421 12/1/04
Title 24. Transportation and Motor Vehicles
24 VAC 20-70-10 through 24 VAC 20-70-50 Repealed 20:25 VA.R. 3092 9/22/04
24 VAC 30-90-10 through 24 VAC 30-90-380 Repealed 21:6 VAR. 643 1/1/05
24 VAC 30-91-10 through 24 VAC 30-91-160 Added 21:6 VA.R. 643-663 1/1/05
24 VAC 30-120-170 Amended 21:3 VAR. 330 11/17/04
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
1 Indicates entries since last publication of the Virginia Register

TITLE 8. EDUCATION

STATE BOARD OF EDUCATION

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Education intends to
consider adopting regulations entited 8 VAC 20-710,
Regulations Governing the Process for Submitting
Proposals to Consolidate School Divisions. The purpose of
the proposed action is to provide for a process whereby
school divisions may submit proposals for the consolidation of
school divisions. The mandate to promulgate regulations is
the result of Chapter 917 of the 2004 Acts of Assembly.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 22.1-25 of the Code of Virginia.
Public comments may be submitted until March 24, 2005.

Contact: Dr. Margaret N. Roberts, Executive Assistant,
Department of Education, P.O. Box 2120, Richmond, VA
23218-2120, telephone (804) 225-2924, FAX (804) 225-2524
or e-mail margaret.roberts@doe.virginia.gov.

VA.R. Doc. No. R05-124; Filed February 2, 2005, 10:03 a.m.

L 4 *

TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entited 9 VAC 25-193,
General Virginia Pollutant Discharge Elimination System
Permit for Ready-Mixed Concrete Plants. The purpose of
the proposed action is to include appropriate and necessary
permitting requirements for discharges of wastewater from
concrete product facilities.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 62.1-44.15 of the Code of Virginia and
§ 402 of the Clean Water Act (CFR Parts 122, 123 and 124).

Public comments may be submitted until March 11, 2005.

Contact: Lily Choi, Department of Environmental Quality, P.O.
Box 10009, Richmond, VA 23240, telephone (804) 698-4054,
FAX (804) 698-4032 or e-mail ychoi@deq.virginia.gov.

VA.R. Doc. No. R05-112; Filed January 19, 2005, 12:09 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entited 9 VAC 25-210,
Virginia Water Protection Permit Regulation. The purpose
of the proposed action is to (i) incorporate changes to the
Code of Virginia relating to the emergency permitting of water
withdrawal projects; (ii) incorporate the U.S. Supreme Court’s
ruling in Virginia vs. Maryland; (iii) include changes already
made to the general permit regulations that corrected
administrative procedures, clarified application and permitting
requirements, and allowed for a more efficient application
review process; (iv) implement a formal preapplication scoping
process for water supply projects; (v) clarify the requirement
for cumulative impact assessment for water supply projects;
(vi) clarify requirements for alternative analysis for water
supply projects; (vii) investigate ways to simplify, clarify and
improve coordination of state agency reviews and comments
for water supply projects; (viii) clarify who does and does not
need a permit for a water withdrawal by more clearly defining
certain terms in light of the statutory “grandfathering” of certain
withdrawals; and (ix) clarify the process and criteria for
establishing minimum instream flow requirements and
evaluation of responses during drought conditions.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 62.1-44.15 of the Code of Virginia and
§ 401 of the Clean Water Act.

Public comments may be submitted until March 4, 2005.

Contact: Scott Kudlas, Department of Environmental Quality,
P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-
4456, FAX (804) 698-4456 or e-mail
swkudlas@deq.virginia.gov.

VA.R. Doc. No. R05-106; Filed January 5, 2005, 11:42 a.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitled 9 VAC 25-260, Water
Quality Standards. The purpose of the proposed action is to
include new numerical and narrative criteria to protect
designated uses of lakes and reservoirs from the impacts of
nutrients. The rulemaking may also include new or revised
use designations for certain categories of lakes and
reservoirs.
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The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 62.1-44.15 of the Code of Virginia;
Clean Water Act (33 USC § 1251 et seq.); 40 CFR Part 131.

Public comments may be submitted until April 8, 2005.

Contact: Jean W. Gregory, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4113, FAX (804) 698-4522 or e-mail
jwgregory@deq.virginia.gov.

VA.R. Doc. No. R05-113; Filed January 26, 2005, 3:07 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider adopting regulations entitled 9 VAC 25-810, General
VPDES Permit for Coin-Operated Laundries. The purpose
of the proposed action is to establish appropriate and
necessary permitting requirements for discharges of
wastewater from coin-operated laundries.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 62.1-44.15 of the Code of Virginia and
§ 402 of the Clean Water Act (33 USC 1251 et seq.).

Public comments may be submitted until March 11, 2005.

Contact: George E. Cosby, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone

(804) 698-4067, FAX (804) 698-4032 or e-malil
gecosby@deq.virginia.gov.

VA.R. Doc. No. R05-111; Filed January 19, 2005, 11:36 a.m.
* *

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-50, Amount, Duration, and Scope of Medical
and Remedial Care Services, and 12 VAC 30-120,
Waivered Services. The purpose of the proposed action is to
incorporate the changes recommended by the 2003 IFDDS
Waiver Task Force to better meet the needs of individuals
receiving individual and family developmental disabilities
support services through the waiver.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public comments may be submitted until March 23, 2005, to
Suzanne Klaas, Division of Long-Term Care and Quality

Assurance, Department of Medical Assistance Services, 600
East Broad Street, Suite 1300, Richmond, VA 23219.

Contact: Brian McCormick, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 371-8856,
FAX (804) 786-1680 or e-mail
brian.mccormick@dmas.virginia.gov.

VA.R. Doc. No. R05-119; Filed January 27, 2005, 4:36 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled
12 VAC 30-120, Waivered Services. The purpose of the
proposed action is to combine the elderly and disabled waiver
with the consumer-directed waiver.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Public comments may be submitted until March 23, 2005, to
Vivian Horn, Division of Long-Term Care and Quality

Assurance, Department of Medical Assistance Services, 600
East Broad Street, Suite 1300, Richmond, VA 23219.

Contact: Brian McCormick, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 371-8856,

FAX (804) 786-1680 or e-mail
brian.mccormick@dmas.virginia.gov.
VA.R. Doc. No. R05-117; Filed January 27, 2005, 4:31 p.m.
2 L 2

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF NURSING HOME ADMINISTRATORS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Nursing Home
Administrators intends to consider amending regulations
entitied 18 VAC 95-20, Regulations of the Board of Nursing
Home Administrators. The purpose of the proposed action is
to clarify educational requirements for initial licensure,
authorize additional credit for work experience and education
for the administrator-in-training program and amend
requirements for preceptors.
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The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 and Chapter 31 (§ 54.1-3100
et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until February 23, 2005.

Contact: Sandra Reen, Executive Director, Board of Nursing
Home Administrators, 6603 W. Broad St., 5th Floor,
Richmond, VA 23230-1712, telephone (804) 662-7457, FAX
(804) 662-9943 or e-mail sandra.reen@dhp.virginia.gov.

VA.R. Doc. No. R05-104; Filed January 4, 2005, 9:46 a.m.

DEPARTMENT OF PROFESSIONAL AND
OCCUPATIONAL REGULATION

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Professional and
Occupational Regulation intends to consider amending
regulations entitled 18 VAC 120-30, Regulations Governing
Polygraph Examiners. The purpose of the proposed action is
to review and, where necessary, amend current regulations to
reflect statutory changes, industry changes (especially those
that involve technological advances in equipment and
training), and changes suggested by licensees and members
of the public during the board’s normal course of operations.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-1802 of the Code of Virginia.
Public comments may be submitted until February 23, 2005.

Contact: Kevin Hoeft, Regulatory Board Administrator,
Department of Professional and Occupational Regulation,
3600 W. Broad St., Richmond, VA 23230, telephone (804)

367-6166, FAX (804) 367-2474 or e-mail
polygraph@dpor.virginia.gov.
VA.R. Doc. No. R05-100; Filed December 23, 2004, 12:01 p.m.
L 2 2

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider amending regulations entitled 22 VAC 40-
130, Minimum Standards for Licensed Private Child
Placing Agencies. The purpose of the proposed action is to
reflect current federal and state law, interstate compact, and
program policy and to reflect other federal and state
requirements. Standards for treatment foster care will be
added to reflect the current practice of licensed child placing

agencies and to allow certification of agencies for Medicaid
reimbursement of treatment foster care case management
services. Standards regulating intercountry adoptions,
assisted conception, and independent living will also be
added. The regulation will clarify and strengthen requirements
for child placing agency staff and foster and adoptive parents.
The amended regulation will also respond to technical and
programmatic questions that have been raised since 1989,
update operational requirements including consolidating
requirements for different programs as appropriate, clarify
terms, increase consistency between and among programs,
and make the regulation easier to understand. The amended
regulation is necessary to incorporate current program
requirements at the federal and state level and provide
standards for programs that have changed or expanded since
1989. A goal of the amended regulation is to integrate relevant
federal, interstate, and state changes since 1989. The other
major goal is to strengthen the regulation by addressing
issues that have been raised during the past several years
and by reorganizing and adding sections to make it more
functional.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: §§ 63.2-217, 63.2-1701 and 63.2-1734 of
the Code of Virginia.

Public comments may be submitted until March 9, 2005.

Contact: Wenda Singer, Program Consultant, Department of
Social Services, 7 N. 8th St., Richmond, VA 23219, telephone
(804) 726-7148, FAX (804) 726-7132 or e-malil
wenda.singer@dss.virginia.gov.

VA.R. Doc. No. R05-110; Filed January 18, 2005, 10:35 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider amending regulations entitled 22 VAC 40-
705, Child Protective Services. The purpose of the proposed
action is to review and amend, as needed, child protective
services (CPS) regulations formulated in 1998 related to the
protection of rights of children, families, and alleged abusers
while keeping children safe from harm.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: §§ 63.2-217 and 63.2-1503 of the Code of
Virginia.
Public comments may be submitted until March 9, 2005.

Contact: Rita L. Katzman, Child Protective Services Program
Manager, Department of Social Services, 7 N. 8th St,
Richmond, VA 23219, telephone (804) 726-7554, FAX (804)
726-7895 or e-mail rita.katzman@dss.virginia.gov.

VA.R. Doc. No. R05-109; Filed January 18, 2005, 10:35 a.m.
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Symbol Key
Roman type indicates existing text of regulations. /talic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

Titles of Reqgulations: 9 VAC 25-40. Regulation for Nutrient
Enriched Waters and Dischargers within the Chesapeake
Bay Watershed (amending 9 VAC 25-40-10, 9 VAC 25-40-
30, 9 VAC 25-40-40, and 9 VAC 25-40-50; repealing 9 VAC
25-40-20; adding 9 VAC 25-40-70.

9 VAC 25-720. Water Quality Management Planning
Regulation (amending 9 VAC 25-720-10, 9 VAC 25-720-30
through 9 VAC 25-720-70, 9 VAC 25-720-110, and 9 VAC
25-720-120).

Statutory Authority: § 62.1-44.15 of the Code of Virginia;
§ 303 of the federal Clean Water Act.

Public Hearing Dates:
March 17, 2005 - 2 p.m. (Harrisonburg)
March 21, 2005 - 2 p.m. (Glen Allen)
March 22, 2005 - 1:30 p.m. (Woodbridge)
March 23, 2005 - 4 p.m. (Virginia Beach)
Public comments may be submitted until 5 p.m. on April 25,
2005.
(See Calendar of Events section
for additional information)

Agency Contact: John Kennedy, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4312, FAX (804) 698-4116, or
e-mail jmkennedy@deq.state.va.us.

Basis: The State Water Control Law (§ 62.1-44.2 et seq. of
the Code of Virginia) requires the State Water Control Board
to adopt regulations to protect and to restore the quality of
state waters, to safeguard the clean waters from pollution, to
prevent and reduce pollution and to promote water
conservation. Section 62.1-44.15 of the Code of Virginia
requires the board to adopt such regulations as it deems
necessary to enforce the general water quality management
program of the board in all or part of the Commonwealth and
to establish requirements for the treatment of sewage,
industrial wastes and other wastes. The specific effluent limits
needed to meet the water quality goals are discretionary.

Purpose: The purpose of the proposed amendments is to
protect state waters and thus protect the health, safety and
welfare of Virginians by adopting regulations that are
technically correct, necessary and reasonable. These
regulatory actions, taken together, would establish permit
limitations for two nutrients -- total nitrogen and total
phosphorus -- for certain dischargers within Virginia's portion
of the Chesapeake Bay watershed. Resulting permit
limitations will be expressed as both technology-based annual
average concentrations and annual waste load allocations.

These actions are needed because nutrients discharged from
wastewater treatment plants contribute to the overall loading
of nutrients to the Chesapeake Bay and its tributaries. These
nutrients have been identified as pollutants contributing to
adverse impacts on large portions of the bay and its tidal
rivers, which are included in the list of impaired waters
required under § 303(d) of the Clean Water Act and § 62.1-
44.19:5 of the Code of Virginia. Waters not meeting
standards will require development of a Total Maximum Daily
Load (TMDL), also required under the same sections of
federal and state law. In May 1999, EPA Region Ill included
most of Virginia's portion of the Chesapeake Bay and portions
of several tidal tributaries on Virginia's 1998 impaired waters
list. The Chesapeake 2000 Agreement commits Virginia to
the goal of removing the Chesapeake Bay and its tidal
tributaries from the list of impaired waters by 2010. Thus, the
development of a TMDL for the entire Chesapeake Bay is not
being scheduled until 2010, anticipating that the Chesapeake
Bay Program partners can cooperatively achieve water quality
standards by that time making a baywide TMDL unnecessary.
These regulatory actions will help to meet the goals of the
Chesapeake 2000 Agreement.

Under a separate rulemaking, amendments to the Virginia
Water Quality Standards Regulation (9 VAC 25-260) are being
considered that will update numerical and narrative criteria to
protect designated uses of the Chesapeake Bay and its tidal
rivers from the impacts of excessive nutrient and sediment
loads. That rulemaking will also include new and revised use
designations for the Chesapeake Bay and its tidal tributaries.
Adoption of bay-specific criteria and uses is necessary to
define the most accurate water quality goals for reducing the
inputs of nitrogen, phosphorus and sediment and for
subsequent TMDL development.

This rulemaking is needed to establish required effluent
limitations for the discharge of total nitrogen and total
phosphorus within the Virginia portion of the Chesapeake Bay
watershed. Nitrogen and phosphorus discharges throughout
the bay watershed have been shown to impact the water
quality in the bay and its tidal rivers. Effluent levels for total
nitrogen or total phosphorus more restrictive than the
minimum technology limitations included in the revised Policy
will be needed for some dischargers to meet the waste load
allocation requirements of the amended Water Quality
Management Planning Regulation, as well as the revised
Virginia Water Quality Standards or any applicable TMDL.

Substance: The proposed regulatory actions will constitute
amendments of existing regulatory provisions. Regarding the
Chesapeake Bay watershed, the current Policy for Nutrient
Enriched Waters contains specific limitations only on
phosphorus concentrations in the effluent of major facilities
discharging to tidal waters. However, water quality in the
Chesapeake Bay and its tidal rivers is also significantly
impacted by nitrogen inputs from point sources (wastewater
treatment plants) located in both the tidal and nontidal areas
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of the bay watershed, as well as nonpoint sources (runoff from
agricultural, forested and urban lands). The proposed
changes to this Policy would:

1. Rename 9 VAC 25-40 as "Regulation for Nutrient
Enriched Waters and Dischargers within the Chesapeake
Bay Watershed";

2. State that it is the board's policy that point source
dischargers within the Chesapeake Bay watershed utilize,
at a minimum, biological nutrient removal treatment or its
equivalent whenever feasible;

3. Specify technology-based, annual average limits for
nitrogen and phosphorus;

4. Authorize limits in VPDES permits of both existing and
new or expanded dischargers;

5. Apply to certain dischargers throughout Virginia's entire
Chesapeake Bay watershed;

6. Allow for alternative limits if a discharger can
demonstrate that specified levels cannot be achieved;

7. Include reference to the Water Quality Management
Planning Regulation to make clear that nutrient control
requirements are a combination of effluent concentrations
and waste load allocations; and

8. Retain the nutrient enriched waters designations and
phosphorus control requirements outside the Chesapeake
Bay watershed.

The proposed amendments to the Water Quality Planning
Regulation:

1. Add several terms to the list of definitions - "Chesapeake
Bay Watershed," "Delivered Waste Load," "Significant
Discharger," and "Trading";

2. Add a subsection to each of the Chesapeake Bay's
tributary river sections to establish annual total nitrogen and
total phosphorus waste load allocations for the listed 120
significant dischargers; and

3. Establish a Trading and Offsets Program to enhance the
cost-effectiveness of achieving and maintaining the waste
load allocations in each tributary basin and allow for new
and expanded treatment plants in the future. These
provisions also allow new and expanded dischargers to
operate within Virginia's Chesapeake Bay watershed while
also protecting water quality.

Issues: The primary advantage for the public is that these
amendments will result in the discharge of reduced amounts
of nitrogen and phosphorus from wastewater treatment plants
in the Chesapeake Bay watershed. This, in turn, will aid in the
restoration of water quality in the Chesapeake Bay and its
tributary rivers and assist in meeting the water quality
standards necessary for protection of the living resources that
inhabit the bay.

One disadvantage that may be perceived by the public is that
these actions only address a portion of the nutrient loads to
the bay and its ftributaries, that being the point source
discharges. Unless a comparable level of effort is applied to

reduce the nonpoint source inputs (runoff from agricultural,
urban/suburban, and forested lands, septic systems, and air
deposition),  which are largely unregulated, the
Commonwealth will be unable to achieve the load reductions
necessary to meet the revised water quality standards. The
needed nonpoint source controls are detailed in Virginia's
Tributary Strategies for Nutrient and Sediment Reduction.
Wastewater treatment plant owners may see these proposals
as too stringent, with the discharge limitations being difficult
and expensive to meet. Long-term planning and capacity
needs to serve future growth are also significant concerns that
the facility owners have expressed, with the uncertainty of
living under a "cap" on nutrient discharges. Other public
groups, particularly citizen conservation organizations, may
view the technology-based concentration limitations as too
lax, since they don't represent the best treatment possible
using current limits of available technology.

One advantage to the Commonwealth is that adoption of
these amendments will fulfill a directive from Governor Warner
to DEQ, given at the December 2003 Chesapeake Bay
Program Executive Council meeting, calling for regulations
authorizing numerical, technology-based nutrient limitations in
permits for Bay dischargers. The proposals are also
consistent with a draft permitting policy for Chesapeake Bay
dischargers recently issued by the U.S. EPA for public
comment. These proposals will also provide the regulatory
basis for including nutrient effluent limits within the VPDES
permits of the affected dischargers. There is no disadvantage
to the agency or the Commonwealth that will result from the
adoption of these amendments.

The State Water Control Board encourages comment on
pertinent matters of interest to the regulated community,
government officials, and the public, especially on (but not
limited to) these issues:

1. The potential costs to meet the requirements of these
regulatory amendments.

2. The proposed compliance deadline for significant
dischargers, which is within four years following reissuance
or major modification of the VPDES permit, but in no case
later than December 31, 2010.

3. The proposed technology-based effluent concentration
limits under 9 VAC-25-40, the waste load allocations under
9 VAC-25-720, and the capability of affected dischargers to
achieve these requirements.

4. The provisions of 9 VAC-25-720 that allocate waste loads
only for significant dischargers. Smaller, non-significant
dischargers over 40,000 gallons per day, which are required
to meet a concentration-based performance requirement
under 9 VAC-25-40, would not receive any waste load
allocation and would be required to trade or offset their
entire nutrient load if an expansion were proposed.

Requirements More Restrictive Than Federal: The proposed
amendments for nutrient concentration limits are more
stringent than current federal recommendations, guidance or
regulation.  These limits are being established for the
specified existing and new dischargers to ensure all sources
of nutrients contribute in some measure toward the needed
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reductions. As mentioned above, the U.S. EPA is developing
a permitting policy for nutrient discharges to the Chesapeake
Bay watershed, and will expect the Bay Program states to
conform to that policy. In addition, federal regulation requires
states to issue discharge permits that ensure compliance with
water quality standards. The annual waste load allocations
were assigned to assist in achieving the water quality
standards. Once the revised Bay and tidal water quality
standards are adopted and become effective, the U.S. EPA
will require that enforceable limitations on total nitrogen and
total phosphorus discharges be placed in VPDES permits.
The proposed amendments were drafted in anticipation of
these federal requirements and are expected to be acceptable
to the U.S. EPA.

Locality Particularly Affected: As these regulatory revisions
only apply to certain dischargers within the Bay drainage,
localities outside the Shenandoah-Potomac, Rappahannock,
York, James, and small coastal and Eastern Shore Bay
watersheds are unaffected by the proposal. More specifically,
localities (and industrial plants) identified as "significant
dischargers", and listed in the waste load allocation tables of
the Water Quality Management Planning Regulation, are
directly affected by these proposed amendments (see tables
in Paragraph 'C' of each basin section of 9 VAC 25-720).

Localities affected by the proposed amendments lie partially,
or wholly within the Chesapeake Bay watershed, as follows:

EASTERN SHORE

Counties: Accomack, Northampton

Cities/Towns: Accomac, Belle Haven, Bloxom, Cape Charles,
Cheriton, Eastville, Exmore, Hallwood, Melfa, Nassawaddox,
Onancock, Onley, Painter, Parksley, Saxis, Tangier.

JAMES RIVER BASIN

Counties: Albemarle, Alleghany, Amelia, Ambherst,
Appomattox, Augusta, Bath, Bedford, Buckingham, Botetourt,
Campbell, Charles City, Chesterfield, Craig, Cumberland,
Dinwiddie, Fluvanna, Giles, Goochland, Greene, Hanover,
Henrico, Highland, Isle of Wight, James City, Louisa,
Montgomery, Nelson, New Kent, Nottoway, Powhatan, Prince
Edward, Prince George, Roanoke, Rockbridge, Surry

Cities/Towns: Amherst, Appomattox, Buchanan, Buena Vista,
Burkeville, Charlottesville, Chesapeake, Claremont, Clifton
Forge, Colonial Heights, Colombia, Covington, Craigsville,
Crewe, Dillwyn, Farmville, Fincastle, Glasgow, Goshen,
Hampton, Hopewell, Iron Gate, Lexington, Lynchburg, New
Castle, Newport News, Norfolk, Petersburg, Portsmouth,
Richmond, Scottsville, Smithfield, Stanardsville, Suffolk, Surry,
Virginia Beach, Williamsburg, Windsor

YORK RIVER BASIN

Counties: Albemarle, Caroline, Essex, Fluvanna, Gloucester,
Goochland, Hanover, James City, King and Queen, King
William, Louisa, Mathews, Middlesex, New Kent, Orange,
Spotsylvania, York

Cities/Towns: Ashland, Bowling Green, Gordonsville, Mineral,
Orange, West Point, Williamsburg

RAPPAHANNOCK RIVER BASIN

Counties: Albemarle, Caroline, Culpeper, Essex, Fauquier,
Greene, King George, Lancaster, Madison, Middlesex,
Northumberland, Orange, Rappahannock, Richmond,

Spotsylvania, Stafford, Westmoreland

Cities/Towns: Culpeper, Fredricksburg, Irvington, Kilmarnock,
Madison, Montross, Orange, Port Royal, Remington,
Tappahannock, Urbanna, Warrenton, Warsaw, Washington,
White Stone

POTOMAC RIVER BASIN

Counties: Arlington, Fauquier, Fairfax, King George, Loudoun,
Northumberland, Prince William, Stafford, Westmoreland,

Cities/Towns: Alexandria, Arlington, Clifton, Colonial Beach,

Dumfries, Fairfax (City of), Falls Church, Hamilton,
Haymarket, Herndon, Hillsboro, Leesburg, Lovettsville,
Manassas, Manassas Park, Middleburg, Occoquan,
Purcellville, Quantico, Round Hill, The Plains, Vienna,
Warrenton

SHENANDOAH RIVER SUB-BASIN

Counties: Augusta, Clarke, Frederick, Highland, Page,
Rockingham, Shenandoah, Warren

Cities/Towns: Berryville, Boyce, Bridgewater, Broadway,
Dayton, Edinburg, Elkton, Front Royal, Grottoes,

Harrisonburg, Luray, Middletown, Monterey, Mount Crawford,
Mount Jackson, New Market, Shenandoah, Stanley, Staunton,
Stephens City, Strasburg, Timberville, Tom's Brook,
Waynesboro, Winchester, Woodstock

SMALL COASTAL RIVERS

Counties: Essex, Gloucester, King and Queen, Lancaster,
Mathews, Middlesex, Northumberland, York

Cities/Towns: Hampton, Kilmarnock, Newport News, Norfolk,
Poquoson, White Stone

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The General Assembly
mandates in § 62.1-44.15 of the Code of Virginia that the
State Water Control Board (board) adopt such regulations as
it deems necessary to enforce the general water quality
program of the board in all or part of the Commonwealth.
Specifically, the code mandates that the board establish
requirements for the treatment of sewage, industrial wastes,
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and other wastes that are consistent with the purposes of the
State Water Control Law.

Proposed regulation 9 VAC 25-260 (Water Quality Standards)
establishes water quality standards for the Chesapeake Bay
and its tidal tributaries. It establishes five subcategories of
designated use and provides new and updated criteria
(numerical and narrative) to protect these designated uses
from the impact of nutrients and suspended sediments. It also
allows the board to issue or modify Virginia Pollutant
Discharge Elimination System (VPDES) permits for point
sources located in the Chesapeake Bay watershed' such that
the requirements of the regulation are met.

The proposed regulations establish specific requirements for
point sources discharging into the Chesapeake Bay
watershed in order to ensure that water quality goals are met.
The proposed regulations (1) set technology-based annual
average total nitrogen and total phosphorus concentration
requirements for certain existing point sources and certain
new and expanded point sources discharging into the
Chesapeake Bay watershed, (2) establish total nitrogen and
total phosphorus annual waste load allocations for sources
defined as significant dischargers?, and (3) authorize a trading
and offsets program for all significant dischargers within a
river basin to assist in the achievement and maintenance of
the total annual waste load allocation.

Estimated economic impact. Background: In May 1999, the
Environmental Protection Agency (EPA) placed most of
Virginia’s portion of the Chesapeake Bay and several of its
tidal tributaries on the impaired waters list. The 2000
Chesapeake Bay agreement3 set a goal of removing these
waters from the list of impaired water bodies for nutrients and
sediments by 2010. If water quality standards are not met by
2010, a total maximum daily load (TMDL) is to be developed
for the entire Chesapeake Bay. One of the key aspects of the
Chesapeake Bay agreement was to define water quality
conditions necessary to protect aquatic living resources in the
bay. In response, the EPA issued a regional criteria guidance
document entitled, "Ambient Water Quality Criteria for
Dissolved Oxygen, Water Clarity, and Chlorophyll a for the
Chesapeake Bay and Its Tidal Tributaries™. The regional
criteria guidance was developed in order to assist
Chesapeake Bay states (Maryland, Virginia, Delaware, and
Washington, D.C.) in adopting revised water quality standards
to address nutrient and sediment-based pollution in the
Chesapeake Bay and its tidal tributaries. The guidance
document defined water quality conditions called for in the

1 The Chesapeake Bay watershed consists of the following river basins:
Potomac river basin, James and Appomattox river basin, Rappahannock river
basin, York river basin, and Chesapeake Bay and small coastal basins.

2 Significant dischargers are defined as existing point sources listed in the
proposed regulations (specifically, 9 VAC 25-720) and new or expanded point
sources authorized under a VPDES permit issued after July 1, 2004 to
discharge 2,300 pounds or more of nitrogen per year or 300 pounds or more of
phosphorus per year (equivalent to the annual waste load from a municipal
wastewater treatment plant discharging 40,000 gallons or more per day).

3 The signatories to the 2000 Chesapeake Bay agreement were Pennsylvania,
Maryland, Virginia, Washington, D.C., the Chesapeake Bay Commission, and
EPA. However, in a separate six-state memorandum of understanding with
EPA, New York, Delaware, and West Virginia also made the same commitment.
4 Prepared by Region Ill of the U.S. Environmental Protection Agency, in
coordination with the Office of Water and the Office of Science and Technology,
Washington, D.C.

2000 Chesapeake Bay agreement by developing Chesapeake
Bay-specific water quality criteria for dissolved oxygen, water
clarity, and chlorophyll a. The guidance document also
identified and described five habitats, or designated uses,
which provided the context for deriving water quality criteria
that were adequately protective.

Based on EPA’s regional criteria guidance, proposed
regulation 9 VAC 25-260 (Water Quality Standards)
establishes five subcategories of designated use for the
Chesapeake Bay and its tidal tributaries. The five new
subcategories are migratory fish spawning and nursery,
shallow water submerged aquatic vegetation, open water
aquatic life, deep-water aquatic life, and deep channel
seasonal refuge. The regulation also provides new and
updated criteria (numerical and narrative) to protect the new
designated uses from the impact of nutrients and suspended
sediments, including criteria for dissolved oxygen, submerged
aquatic vegetation, water clarity, and chlorophyll a.

Achievement of these water quality standards requires the
establishment of effluent limitations on the discharge of
nutrients (total nitrogen and total phosphorus) and sediment
into Virginia’s portion of the Chesapeake Bay watershed.
Reductions in the discharge of nutrient and sediments into the
Chesapeake Bay and its tidal tributaries are required from all
point and nonpoint sources. Point sources include municipal
wastewater treatment plants, industrial facilities, and other
federal- and state-owned facilities. Nonpoint sources include
run-off from agricultural, forest, urban, septic systems, and
mixed open lands. The Department of Environmental Quality
(DEQ) estimates that, based on 2002 conditions,
approximately 33% of the nitrogen entering the Chesapeake
Bay and its tidal tributaries from Virginia can be attributed to
point sources, with the remaining 66% attributable to nonpoint
sources. Approximately 24% of the phosphorus delivered to
these waters from Virginia can be attributed to point sources,
with the remaining 76% attributable to nonpoint sources. All
sediment occurring in these waters is attributable to nonpoint
sources. The proposed regulations only address nutrient
discharge by point sources (excluding the permitted discharge
of not-contact cooling water or storm water) into Virginia's
portion of the Chesapeake Bay watershed.

Description of the Regulations: The proposed regulations are
intended to establish limits on the discharge of total nitrogen
and total phosphorus by point sources into Virginia’s portion of
the Chesapeake Bay watershed. Existing regulations only
require point sources authorized under a VPDES permit to
discharge 1,000,000 gallons or more per day into nutrient
enriched waters (including Chesapeake Bay tidal waters) to
meet a monthly average total phosphorus concentration of 2.0
mg/l or less. New sources authorized under a VPDES permit
issued after July 1, 1988 to discharge 50,000 gallons or more
per day are also required to meet a monthly average total
phosphorus concentration of 2.0 mg/l or less.

(1) The proposed regulations state that it is the State Water
Control Board’s policy that point sources discharging into
the Chesapeake Bay watershed utilize, at a minimum,
biological nutrient removal (BNR) treatment or its equivalent
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whenever feasible.’ Specifically, the proposed regulations
set technology-based annual average total nitrogen and
total phosphorus concentration requirements for certain
existing point sources and certain new and expanded point
sources discharging into the Chesapeake Bay watershed.

e Significant dischargers authorized to discharge under a
VPDES permit issued on or before the effective date of
these regulations are required to meet an annual average
total nitrogen concentration limit of 8.0 mg/l and an
annual average total phosphorus concentration limit of
1.0 mg/l. These limits are to be met within four years of
reissuance or major modification of the VPDES permit,
but no later than December 31, 2010.

e Point sources not defined as significant dischargers, but
authorized under a VPDES permit issued on or before
July 1, 2004 to discharge 40,000 gallons or more per day
are also required to meet an annual average total
nitrogen concentration limit of 8.0 mg/l and an annual
average total phosphorus concentration limit of 1.0 mgl/l.
These effluent limits are to be included in reissued or
modified VPDES permits after December 31, 2010 and
are to be met within four years of reissuance or
modification.

New and expanded point sources authorized by a VPDES
permits issued after the effective date of these regulations
to discharge 40,000 gallons or more per day are required
to meet an annual average total nitrogen concentration
limit of 3.0 mg/l and an annual average total phosphorus
concentration limit of 0.3 mg/l. According to DEQ, a 3.0
mg/I concentration limit for nitrogen is currently at the limit
of technology. The limit of technology for phosphorus is a
concentration limit of 0.1 mg/I.

The proposed regulations also contain provisions for
alternative effluent limitations. If a point source can
demonstrate that the applicable effluent concentration limits
cannot be achieved, the board can then require alternative
effluent limitations.

(2) The proposed regulations also establish total nitrogen
and total phosphorus annual waste load allocations for
existing significant dischargers. All existing significant
dischargers are listed, by river basin, in the proposed
regulations along with a total nitrogen and a total
phosphorus waste load allocation in pounds per year. The
individual waste load allocations are based on EPA's
calculation of the total waste load allocation for Virginia and
the total waste allocation for each river basin.® According to
DEQ, individual allocations are determined based on a
facility’s existing design flow capacity (some of which is
currently unused) and effluent concentration limits of 3.0
mg/l or 4.0 mg/l for nitrogen and 0.3 mg/l or lower for most

5 According to DEQ, BNR treatment reduces the annual average nitrogen
concentration to 8.0 mg/I and phosphorus concentration to 1.0 mg/I.

6 The individual waste load allocations can be found in the Chesapeake Bay
Nutrient and Sediment Reduction Tributary Strategy for the Eastern Shore,
James River, Lynnhaven, and Poquoson Coastal Basins, Shenandoah and
Potomac River Basins, Rappahannock River and Northern Neck Coastal
Basins, and York River and Lower York Coastal Basins.

significant dischargers for phosphorus7. The entire point
source waste load allocation is distributed among existing
significant dischargers. New significant dischargers, i.e.,
dischargers authorized under a VPDES permit issued after
July 1, 2004 to discharge 2,300 pounds per year or more of
nitrogen or 300 pounds per year or more of phosphorus, are
not assigned a waste load allocation. The proposed
regulations require existing significant dischargers to
achieve their waste load allocation within four years of re-
issuance or major modification of the VPDES permit, but no
later than December 31, 2010.

(3) The proposed regulations authorize a trading and offsets
program for significant dischargers within a river basin to
assist in the achievement and maintenance of the total
annual waste load allocations. Trading between nutrients is
not allowed. Moreover, trading can occur only through
VPDES permits. Currently, trading through VPDES permits
would require modifications to individual VPDES permits
each time a trade occurs, a time consuming and
burdensome process. However, DEQ anticipates the
establishment of a VPDES watershed germit prior to the
effective date of these regulations. Following its
establishment, the agency expects trading to occur through
VPDES watershed permits for each river basin. A
watershed permit would not require modifications to the
permit each time a trade occurred between point sources
discharging into a river basin. Moreover, it would allow
trading to occur without triggering federal anti-backsliding
and anti-degradation provisions (a more detailed discussion
of the benefits of a watershed permit is provided later in the
analysis).

For the purposes of trading in nitrogen and phosphorus waste
load, the proposed regulations establish delivery factors for all
existing significant dischargers based on their location within a
river basin. Delivery factors adjust the waste load discharged
by a point source for any alteration to the load due to
biological, chemical, and physical processes while being
transported to Chesapeake Bay tidal waters. Each
discharger’s total waste load allocation is adjusted by the
delivery factor to arrive at the total waste load delivered
allocation. For example, point sources discharging directly
into tidal waters will have a delivery factor of one and the total
waste load delivered will be identical to the total waste load
initially discharged.  However, point sources discharging
upstream of tidal waters are likely to have a delivery factor of
less than one and the total waste load delivered into tidal
waters is likely to be less than the total waste load initially
discharged. Thus, any trades between point sources are
required to account for the delivery factor assigned to each
discharger and to be in terms of the waste load eventually
delivered into tidal waters, not the waste load initially
discharged. Trades are also required to meet anti-
degradation provisions specified in the proposed regulations.
Specifically, all trades are required to be such that they do not

7 The phosphorus concentration limit was assumed to be 0.3 mg/l or lower for
most municipal plants and was determined on a case-by-case basis for most
industrial plants.

8 DEQ expects legislative action establishing a watershed permit prior to the
effective date of these regulations.
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have an adverse impact on local water quality and do not lead
to violations of water quality standards.

As mentioned above, the proposed regulations do not assign
a waste load allocation to new significant dischargers. Neither
do the proposed regulations allow for expanded discharges
from existing significant dischargers over and above their
assigned waste load allocation. Any discharge from a new
significant discharger or expanded discharges above the
assigned waste load allocation from an existing significant
discharger requires (i) a trade for an equivalent or greater
waste load reduction of the same pollutant from other existing
point sources within the river basin or (ii) achievement of at
least twice the required waste load reduction from a nonpoint
source. Due to uncertainties associated with nonpoint source
reductions, the proposed regulations establish a trading ratio
of 2:1 between nonpoint and point source reductions.
According to a 1999 EPA studyg, there have been several
trading and offset projects in the United States since the
1980s. Of these, 24 involved nitrogen, phosphorous, or both.
A majority of these 24 projects allowed for some trading
between nonpoint and point sources, with trading ratios
ranging from 1.1:1 to 4:1. Several projects, including the Tar-
Pamlico Nutrient Reduction Trading Program in North
Carolina and the Lake Dillon Trading Program in Colorado,
use a 2:1 trading ratio between nonpoint and point source
reductions. The 2001 "Chesapeake Bay Program Nutrient
Trading Fundamental Principles and Guidelines" prepared by
the Chesapeake Bay Program Nutrient Trading Negotiation
Team notes that a trading ratio of 2:1 between nonpoint and
point source reductions is the most commonly used trading
ratio.

Prior to purchasing nonpoint source offsets, the proposed
regulations require point sources to meet an annual average
total nitrogen concentration limit of 3.0 mg/l and an annual
average total phosphorus concentration limit of 0.3 mg/l. In
addition, nonpoint source offsets are to be purchased within
the locality served by the new or expanded significant
discharger unless otherwise determined by the board. Credit
is to be given only for those nonpoint reductions over and
above what is currently required to meet Chesapeake Bay
water quality standards and for those nonpoint source
reductions not financed through government programs.
Installation, maintenance, and monitoring of nonpoint source
best management practices are to be required through the
discharger's VPDES permit and the best management
practices are to be implemented only following issuance of the
permit.

While new and expanded significant dischargers have the
option of trading for an equivalent waste load reduction with
other point sources or implementing nonpoint source best
management practices that achieve twice the required waste
load reduction, existing significant dischargers can only trade
with other point sources. According to DEQ, uncertainty over
implementing and achieving nonpoint source reductions is the
main reason for not allowing existing significant dischargers to
purchase nonpoint source offsets.

9 A Summary of U.S. Effluent Trading and Offset Projects. Prepared by
Environomics for the U.S. Environmental Protection Agency’s Office of Water,
1999.

Estimated economic impact: The proposed regulations are
likely to impose economic costs and produce economic
benefits. Economic costs will be incurred by point sources in
meeting the individual technology-based nitrogen and
phosphorus concentration limits and the total annual waste
load allocation. On the other hand, economic benefits will
accrue from the attainment of water quality standards in the
Chesapeake Bay, including benefits to public health,
commercial fisheries, tourism and recreation, property values
in surrounding areas, and the regional economy in general.

Economic costs: The proposed regulations are likely to
impose economic costs on existing point sources defined as
significant dischargers. These point sources will be required
to meet both the individual technology-based effluent
concentration limits and their annual waste load allocation.
The proposed regulations identify 120 existing significant
dischargers, 95 municipal wastewater treatment plants10 and
25 industrial and other facilites. DEQ estimates the capital
costs of retrofitting existing significant dischargers such that
they meet effluent concentration and waste load allocation
limits at approximately $1.1 billion, $1.015 billion to retrofit
municipal wastewater treatment plants and $0.085 billion to
retrofit the remaining facilities."  Significant dischargers and
capital cost estimates by river basin are provided below.

Table 1: Summary of Existing Significant Dischargers and Capital
Costs, by River Basin

Significant Total Capital
Dischargers Cost
(millions)

Eastern Shore Basin 5 $14
James River Basin 39 $486
York River Basin 11 $31
Rappahannock River Basin 22 $93
Potomac/Shenandoah River Basin 43 $476

In addition, the agency estimates that existing significant
dischargers are likely to incur operation and maintenance
costs of $41.5 million a year.12

The proposed regulations are likely to impose economic costs
on existing point sources not defined as significant
dischargers, but authorized under a VPDES permit issued
prior to July 1, 2004 to discharge 40,000 gallons or more per
day. These point sources will now be required to meet
individual technology-based effluent concentration limits.
DEQ estimates there to be 117 municipal wastewater
treatment plants that are not defined as significant
dischargers, but that will be required to meet individual
technology-based effluent concentration limits. The capital
cost of retrofitting these wastewater treatment plants is
estimated to be $72 million.”® The number of affected

10 According to DEQ, 21 municipal wastewater treatment plants identified as
significant dischargers have already installed BNR treatment and meet the
required effluent concentration limits.

11 The capital cost estimates have an uncertainty range of —30% to +50%.

12 Capital cost estimates have been updated since the estimates reported in the
economic impact analysis of 9 VAC 25-260 (Water Quality Standards). Annual
operation and maintenance cost estimates have also been developed since the
analysis.

13 The capital cost estimates are rough calculations based on cost and design
flow data of eleven non-significant facilities, nine in Virginia and two in Maryland.
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municipal dischargers and capital cost estimates by river
basin are provided below.

Table 2: Summary of Affected Municipal Dischargers not Defined as
Significant Dischargers and Capital Costs, by River Basin

Smaller Total Capital
Municipal Cost
Plants (millions)
Eastern Shore Basin 0 $0
James River Basin 40 $25
York River Basin 14 $9
Rappahannock River Basin 12 $7
Potomac/Shenandoah  River 51 $31
Basin
In addition, the agency estimates that non-significant

municipal dischargers are likely to incur operation and
maintenance costs of $904,400 a year. Apart from municipal
wastewater plants, a number of smaller industrial plants may
also be required to meet individual technology-based effluent
concentration limits. Based only on a review of facility design
capacity (and not of nutrient data), DEQ estimates the
maximum number of such facilities to be 174. However, the
capital cost of retrofitting these facilities is not currently
available.  Annual operation and maintenance costs for
smaller municipal and non-municipal plants required to meet
individual effluent concentration limits are also not currently
available."

The proposed regulations are also likely to impose additional
costs on certain new and expanded point sources. Point
sources authorized to discharge 40,000 gallons or more per
day under a VPDES permit issued after July 1, 2004 will be
required to meet total nitrogen and total phosphorus effluent
concentration limits of 8.0 mg/l and 1.0 mg/l, respectively.
Point sources authorized to discharge 40,000 gallons or more
per day under a VPDES permit issued after the effective date
of these regulations will be required to meet total nitrogen and
total phosphorus effluent concentration limits of 3.0 mg/I and
0.3 mgl/l, respectively. In addition, these new and expanded
point sources will be subject to the total annual waste load
limit. New point sources discharging 40,000 gallons or more
per day and expanded point sources discharging in excess of
their waste load allocation will be required to trade with
existing point sources for an equivalent waste load reduction
or buy twice the required reductions from nonpoint sources
prior to discharge. Individual technology-based -effluent
concentration limits and the total annual waste load allocation
are likely to make it more expensive for new and expanded
point sources to operate compared to existing requirements.
The number of entities likely to be affected by these
requirements and the additional cost to them of meeting these
requirements is not known at this time.

Economic Benefits: The proposed regulations are also likely
to produce economic benefits. The benefits accruing from the
restoration of water quality include benefits to public health,
commercial fisheries, tourism and recreation, property values
in surrounding areas, and the regional economy in general. In

14 These costs will be incurred only after 2010 as the proposed regulations
require individual technology-based effluent limits for smaller municipal and non-
municipal plants to be included in reissued or modified VPDES permits after
December 31, 2010.

a 2003 analysis15, EPA attempted to evaluate the value of
Chesapeake Bay'’s ecological goods and services. Based on
regional economic impact modeling, it was estimated that the
Chesapeake Bay watershed affects industries such as
commercial fishing, boat building and repair, and tourism that
generate approximately $20 billion in output per year and
account for approximately 340,000 in jobs (1998 conditions).
It should be noted that Chesapeake Bay is only one of many
factors affecting these industries and the exact extent to which
these industries rely on Chesapeake Bay water quality is not
known. Based on 1998 conditions, tourism was by far the
largest of these industries, accounting for approximately $19.6
billion in output and 337,572 in jobs. Tourism, as a composite
industry, was found to represent the fourteenth largest source
of output and the eighth largest source of employment in the
Chesapeake Bay watershed.'® The EPA analysis goes on to
state that while the extent to which industries rely on the
Chesapeake Bay water quality is unclear, participation rates
and expenditures on recreational fishing suggest that a
significant percentage of tourism output is likely to be linked to
the quality of water bodies such as the Chesapeake Bay.

There exists a body of literature on the value of water quality
changes. For example, Leggett and Bockstael (2000)17 find
that water quality improvements (in terms of fecal coliform
levels) have a positive and significant effect on property
values along the Chesapeake Bay. Lipton (2004)'® concludes
that there is reasonable evidence that boaters are willing to
pay for improvements in water quality. According to the study,
water quality does impact the enjoyment of boating and
boaters would benefit by a significant amount if it were to
improve. Lipton and Hicks (1999)'° establish a link between
water quality improvements and recreational fishing values in
the Chesapeake Bay. They conclude that, while water quality
improvements from current levels will have little benefit to
striped bass recreational fishermen, allowing water quality to
deteriorate from current levels will produce significant effects.
Analyses by Bockstael, McConnell, and Strand (‘1989)20 and
Krupnick (1988)*" estimate significant benefits of water quality
improvements to recreational uses. Studies such as
McConnell and Strand (‘I989)22 examine the welfare gains
associated with commercial fisheries. These studies look at

15 Economic Analyses of Nutrient and Sediment Reduction Actions to Restore
Chesapeake Bay Water Quality, 2003 - September. Prepared by Region Il of
the U.S. Environmental Protection Agency.

16 The tourism sector is based on an aggregate weighted percent of 15
industries including travel, eating and drinking, hotels and lodging, and
amusement and recreation services.

17 Leggett, C. G. and N. E. Bockstael, 2000. Evidence of the Effects of Water
Quality on Residential Land Prices. Journal of Environmental Economics and
Management 39: 121-144.

18 Lipton, D.W., 2004. The Value of Improved Water Quality to Chesapeake
Bay Boaters. Marine Resource Economics 19(2):1-6.

19 Lipton, D.W. and R. Hicks, 1999. Linking Water Quality Improvements to
Recreational Fishing Values: The Case of Chesapeake Bay Striped Bass.
Proceedings evaluating the benefits of recreational fishing. Fisheries Centre
Research Reports 7(2): 105-110.

20 Bockstael, N.E., McConnell, K.E., and I.E. Strand, 1989. Measuring the
Benefits of Improvements in Water Quality: The Chesapeake Bay. Marine
Resource Economics 6(1): 1-18.

21 Krupnick, A., 1988. Reducing Bay Nutrients: An Economic Perspective.
Maryland Law Review 47(2): 453-480.

22 McConnell, K.E. and |.E. Strand, 1989. Benefits from Commercial Fisheries
When Demand and Supply Depend on Water Quality. Journal of Environmental
Economics and Management 17(3): 284-292.
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how changes in water quality affect costs of production, the
growth of stock, and eventually the consumer surplus.

However, benefits estimates are subject to great uncertainty.
Estimates of the benefits of water quality improvement in the
existing literature cover a wide range of values. Moreover,
none of these estimates are specifically applicable to Virginia
or to the nutrient load reduction being proposed. Finally, due
to problems in quantifying them, it is difficult to arrive at
precise estimates for many of the benefits, such as benefits to
public health, to commercial fisheries, and to the regional
economy in general, likely to accrue from water quality
improvements. For example, consider the estimation of
recreational use benefits (likely to be the largest benefit
category). Bockstael, et al. (1989) estimate that a 20%
improvement in nitrogen and phosphorus concentrations is
likely to produce annual recreational use benefits for the
Maryland portion of Chesapeake Bay of between $21 million
and $92 million (inflation-adjusted from 1996). Krupnick
(1988) estimates that a 40% improvement in nitrogen and
phosphorus concentrations is likely to produce annual
recreational use benefits for the Chesapeake Bay area as a
whole of between $52 million and $149 million (inflation-
adjusted from 1996). Based on Bockstael et al. (1989) and
Krupnick (1988), Morgan and Owens (2001)23 estimate the
benefits to the Chesapeake Bay area of improvements in
water quality between 1972 and 1996. A 60% improvement in
water quality is estimated to have provided annual benefits to
people living in Washington, D.C., Virginia, and portions of
Maryland of between $432 million and $2.2 billion (inflation-
adjusted from 1996). As demonstrated by these studies,
estimates of recreational use benefits fall within a wide range
of values. Moreover, none of these estimates are specific to
Virginia’s portion of the Chesapeake Bay or to the nutrient
load reduction being proposed24. Finally, the estimates do not
include many of the recreational use benefits that are likely to
accrue from water quality improvements in the Chesapeake
Bay. For example, Morgan and Owens (2001) are unable to
quantify recreational use benefits associated with activities
such as hunting, swimming, and canoeing in the Chesapeake
Bay. They are also unable to attribute recreational use
benefits of water quality improvements to individuals living
outside Washington, D.C and the tidal portions of Maryland
and Virginia. Recreational use benefits of water quality
improvements in the tributaries are also not included in the
benefits estimate.

The proposed regulations are likely to provide economic
benefits in addition to those discussed above. Some of the
costs associated with implementing the proposed water
quality standards are likely to be met by federal cost-share
programs. Barring any change in federal legislation and
appropriation, DEQ estimates that approximately 90% of the
estimated cost to point sources is likely to be met by in-state
resources. The remaining 10% is likely to be met by federal
cost-share programs. DEQ anticipates that existing federal
grants to the Virginia Revolving Loan Fund will be used as a

23 Morgan, C. and N. Owens, 2001. Benefits of Water Quality Policies: The
Chesapeake Bay. Ecological Economics 39: 271-284.

24 According to DEQ, the proposed regulations are likely to result in a nitrogen
load reduction of 8.9 million pounds per year and a phosphorus load reduction
of 0.87 million pounds per year.

primary funding source for point sources.?® According to the
agency, there also appears to be momentum building for the
creation of a Chesapeake Bay watershed financing
authorityze, with 80% of the needed funds coming from the
federal government and 20% of the needed funds coming
from participating states. To the extent that additional federal
funds are provided to defray some of the costs, it is likely to
produce economic benefits for the state. Any additional
federal funds will reduce the cost to in-state resources (state,
local, and private) in implementing the proposed regulations.
Moreover, unlike in-state resources, additional federal funds
will inject money into the state economy without any offsetting
economic effects elsewhere in the state. These funds are
likely to be spent within the state on point source nutrient
control, thus increasing Virginia income and output. Finally,
as the injected cash is likely to be spent on goods and
services in Virginia, the additional federal funds will be subject
to an economic multiplier and produce secondary economic
benefits for the state.

The proposed regulations are also likely to produce some
economic benefits by making Virginia’s water quality policies
more consistent with those of other states. States such as
Maryland, Delaware, and Washington, D.C. (the three other
watershed jurisdictions with Chesapeake Bay tidal waters) are
currently in the process of promulgating similar regulations
implementing water quality standards for the Chesapeake
Bay. Virginia is committed to implementing these water
quality standards as part of the 2000 Chesapeake Bay
agreement and the 2000 six-state memorandum of
understanding with EPA. Failure to do so could result in EPA
promulgating and implementing water quality standards for the
state as well as continued litigation from environmental
groups. Thus, there are many significant monetary and non-
monetary benefits to the state from implementing the required
water quality standards for the Chesapeake Bay and its tidal
tributaries.

The net economic impact of the proposed change will depend
on whether the costs of implementing the proposed water
quality standards are greater than or less than the benefits of
doing so. The costs and the benefits of implementing the
proposed regulations are likely to be large, with estimates for
both ranging from the many millions to the billions of dollars.
However, estimates of both the costs and benefits are subject
to great uncertainty. The capital cost estimates for point
sources, significant and non-significant, are subject to great
uncertainty. Specifically, the capital cost estimates for existing
significant dischargers is subject to an uncertainty band of —
30% to +50%. The capital cost estimates for existing non-
significant municipal dischargers are rough figures based on
cost and design flow data from a small number of facilities.
Moreover, there are no estimates currently available for the
capital costs associated with retrofitting smaller industrial
facilities such that they meet the required technology-based
effluent concentration limits. Annual operation and
maintenance cost estimates for smaller non-municipal

25 The Water Quality Improvement Fund is a supplemental funding source for
point sources.

26 This is a recommendation of the Chesapeake Bay Program Blue Ribbon
Finance Panel.
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facilities required to meet effluent concentration limits are also
not currently available. Finally, the additional cost to new and
expanded point sources subject to individual technology-
based effluent concentration limits and the annual waste load
limit is not known. Benefit estimates are also subject to great
uncertainty. Existing benefits estimates fall within a wide
range of values, from the millions to the billions of dollars.
Moreover, existing benefits estimates are not specific to
Virginia or to the nutrient load reduction being proposed.
Finally, due to problems in quantifying them, it is very difficult
to arrive at precise estimates for many of the benefits that are
likely to accrue from improvements in the water quality of
Chesapeake Bay and its tidal tributaries. Thus, given the
many large uncertainties, it is not possible at this time to make
a sound determination of the net economic impact of the
proposed change.

However, while evaluating the costs and benefits of the
proposed change, it should be kept in mind that, under current
law, failure to meet required water quality standards by 2010
will result in the development of a TMDL for the entire
Chesapeake Bay. According to DEQ, a TMDL is not likely to
impose any additional limits on point source discharges than
those being proposed under these regulations. Thus, by not
implementing the proposed regulations, the state would only
be putting off the costs associated with their implementation
by a few years.

Improving Cost Effectiveness of the Proposed Regulations:
Existing water quality standards have been inadequate for the
protection of water quality in Chesapeake Bay and its tidal
tributaries. Despite the existence of these standards, most of
Virginia’'s portion of Chesapeake Bay and portions of several
of its tidal tributaries were put on EPA’s impaired waters list in
1999. Thus, reductions in nutrient and sediment discharge
over and above those currently required are essential in order
to meet water quality standards being proposed in 9 VAC 25-
260 (Water Quality Standards) by 2010. In order to meet
water quality goals, point sources and nonpoint sources will
have to reduce nutrient and sediment input from current
levels. As discussed in the previous section, the costs to point
sources of making the required reduction in nutrient discharge
are likely to be large. Due to the magnitude of these costs,
ways of achieving the required reductions at the lowest
possible cost take on additional importance. It is worth noting
that, as most of the reductions are likely to occur at municipal
wastewater treatment plants, a majority of the costs will be
borne by individual ratepayers residing in localities served by
these municipal wastewater treatment plants. Thus, lower
cost means of achieving the required nutrient reduction will
result in cost savings for ratepayers.

Effluent trading is one way of achieving reductions in nutrient
discharge in a cost effective manner. Effluent trading is a
market-based approach that allows one source to meet its
regulatory obligations by using pollutant reductions created by
another source that has lower pollution control costs. It takes
advantage of economies of scale and pollution control cost
differentials between sources. For example, larger facilities
may be able to reduce pollutant discharge at a lower per unit
cost than smaller facilities. Under these circumstances, it will
be cheaper for the smaller facility to buy an equivalent waste
load reduction from the larger facility than for it to reduce its

discharge to the required level. Similarly, if nonpoint source
reductions are cheaper than point source reductions, it would
be more cost effective for a point source to buy an equivalent
nonpoint source waste load reduction than for it to reduce its
discharge to the required level. In addition to cost savings,
effluent trading also creates economic incentives for
innovation, emerging technology, voluntary pollution
reductions, and greater efficiency in improving water quality.
For example, knowing that any excess reductions can be sold
for additional revenues is likely to make a point source more
willing to invest in research into new and innovative ways of
reducing effluents and to undertake investments that reduce
effluents to below required limits. In turn, increased
investment into ways of reducing effluent discharge is likely to
result in water quality goals being achieved sooner than they
would have been achieved otherwise.

EPA acknowledges the advantages of using market-based
approaches such as effluent trading in achieving water quality
standards. In fact, EPA has developed a effluent trading
policy whose stated purpose is "to encourage states,
interstate agencies, and tribes to develop and implement
water quality trading programs for nutrients, sediments, and
other pollutants where opportunities exist to achieve water
quality improvements at reduced costs."27  The policy
document goes on to state that it is EPA’s belief that market-
based approaches such as effluent trading provide greater
flexibility and have the potential to achieve water quality and
environmental benefits greater than would otherwise be
achieved under more traditional regulatory approaches. A
2002 hearing by the Congressional Subcommittee on Water
Resources and Environment® also noted that any future
pollutant reductions required for bringing water bodies into
compliance with state water quality standards are likely to be
expensive and complex and may require the use of innovative
approaches such as effluent trading. It goes on to note that
pollutant control costs may be reduced if flexible approaches,
including trading, are utilized. In a 2004 paper, entitled "U.S.
Environmental Protection Agency Regions Il and Ill NPDES
Permitting Approach for Discharges of Nutrients in the
Chesapeake Bay," EPA encourages permitting authorities to
consider promoting opportunities for trading nutrient
reductions such that the effectiveness of the nutrient
permitting process is enhanced.

A 2001 EPA draft repor’t29 estimated that flexible approaches
to improving effluent trading could save $900 million annually
compared to the least flexible approach. The report estimates
the cost of developing and implementing TMDLs for all 1998
impaired waters under three different scenarios: the least
flexible TMDL program that requires all sources to implement
the next treatment step, the moderately cost effective TMDL
program that ties the pollutant load reduction to that required
by a typical TMDL, and the more cost effective TMDL program

27 Final Water Quality Trading Policy, January 2003. United States
Environmental Protection Agency, Office of Water Quality Trading Policy.

28 The Subcommittee on Water Resources and Environment Hearing on Water
Quality Trading — An Innovative Approach to Achieving Water Quality Goals on
a Watershed Basis, June 2002.

29 The National Costs of the Total Maximum Daily Load Program, 2001. A
Draft Report Prepared by the Office of Water, U.S. Environmental Protection
Agency, Washington, D.C.
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that allows for more flexibility including trading. The costs are
estimated to range from $1.9 billion to $4.3 billion per year
under the least flexible TMDL program, from $1.1 billion to
$3.4 billion per year under the moderately flexible TMDL
program, and from $0.9 billion to $3.2 billion per year under
the more cost effective TMDL program.30 In another analysis
of the cost savings generated by trading, the Connecticut
Department of Environmental Protection estimates that the
Long Island Sound Trading Program (a trading program that
allows publicly owned treatment works in Connecticut that
discharge into the Long Island Sound to trade nitrogen credits)
is likely to reduce capital costs for nitrogen removal by over
$200 million, from $960 million to $760 million, over 15 years.

The proposed regulations do include provisions for trading
among point sources and for point sources to buy offsetting
nonpoint source reductions. Existing significant dischargers
and new and expanded significant dischargers are allowed to
trade with each other once they meet the required individual
technology-based effluent concentration limits. In addition,
new and expanded significant dischargers are allowed to
purchase nonpoint source offsets at a 2:1 ratio. However,
opportunities for trading could be enhanced even further,
potentially reducing the cost to point sources in achieving the
required reductions. Some ways of enhancing trading
opportunities and improving the cost effectiveness of the
proposed regulations are identified below.

Remove the proposed individual technology-based effluent
concentration limits for existing significant dischargers and
new and expanded significant dischargers and replace them
with an annual waste load allocation that results in an
equivalent effluent reduction.”' Requiring point sources to
meet individual technology-based nitrogen and phosphorus
concentration limits before trading can occur sacrifices a
significant part of the gains from trading. Regardless of the
economies of scale and pollutant control cost differentials,
point sources will not be able to trade until they achieve the
required individual technology-based effluent concentration
limits. Even if it is cheaper for a facility to buy effluent
reductions equivalent to what is achieved by implementing
individual technology-based effluent concentration limits, the
proposed regulations require the facility to choose the more
costly option and reduce effluent concentration. Thus,
individual technology-based effluent concentration limits
effectively reduce the flexibility of point sources to choose the
lowest cost means of achieving the required reductions.

Replacing individual technology-based effluent concentration
limits with an annual waste load allocation that produces an
equivalent nutrient reduction will provide point sources with
the flexibility to choose the lowest cost means of achieving the
reductions while retaining the same level of environmental
protection. For example, based on the cost associated with
each option, point sources can choose to meet their waste

30 The cost to point sources is estimated to range from $1.1 billion to $2.2
billion per year under the least flexible TMDL program, from $0.8 billion to $1.6
billion per year under the moderately flexible TMDL program, and from $0.6
billion to $1.3 billion per year under the more cost effective TMDL program.

31 An annual waste load allocation producing a waste load reduction equivalent
to that produced by individual technology-based effluent concentration limits will
meet the stated policy objective of using technologically-based numerical limits
for nutrients in discharge permits to achieve water quality standards.

load reduction requirements by reducing their effluent
concentration levels, trading for an equivalent load reduction
with another point source, or purchasing equivalent nonpoint
source offsets (discussed further in the following section). An
annual waste load allocation would also provide point sources
with the option of engaging in demand-side activities that
reduce or prevent pollution at the source. For example, a
point source may find it economically feasible to reduce the
amount of waste reaching its facility by engaging in pollution
prevention activities at the source of the pollution rather than
reduce its effluent concentration level. The proposed
regulations restrict the choices available to point sources to
one option, lowering effluent concentration levels to the
required limit.

As long as there are economies of scale among point sources
and pollution control cost differentials between point and
nonpoint sources, the increased flexibility is likely to enhance
trading opportunities, resulting in cost savings for point
sources and the creation of economic incentives for
innovation, emerging technology, voluntary pollution
reductions, and greater efficiency in improving water quality
for point and nonpoint sources. In the presence of economies
of scale and pollution control cost differentials, trading for an
equivalent waste load reduction from another point source or
buying equivalent nonpoint source offsets is likely to provide a
lower cost alternative for achieving the required reductions
than implementing individual technology-based effluent
concentration limits. In the absence of any economies of
scale and pollution control cost differentials, replacing
individual technology-based effluent concentration limits with
an equivalent annual load allocation will produce the same
outcome as the proposed regulations. In other words, there
will be no trading among point sources and between point and
nonpoint sources and each point source will choose reduce its
effluent concentration to the prescribed limit. Thus,
eliminating individual technology-based effluent concentration
limits and replacing them with an equivalent annual waste
load allocation will provide point sources with additional
flexibility to seek out the lowest cost means of reducing waste
load while still maintaining the same level of environmental
protection.

The proposed regulations do establish annual waste load
allocations for existing significant dischargers. The sum of the
individual annual waste load allocations of all existing
significant dischargers releasing nutrients into a river basin is
the total annual waste load allocation for that river basin.
However, according to DEQ, the proposed total annual waste
load allocation is not likely to produce effluent reductions
equivalent to those likely to be achieved by individual
technology-based effluent concentration limits, at least in the
short-term. With all existing design flow capacity being used,
the proposed annual waste load allocation is equivalent to
effluent concentration limits of 3.0 mg/l or 4.0 mg/I for nitrogen
and 0.3 mg/l or lower for most significant dischargers for
phosphorus. However, not all of the existing design flow
capacity is currently being used. According to DEQ, at the
current usage level, reductions achieved by the proposed
annual waste load allocation are less than those achieved by
the individual technology-based effluent concentration limits.
The agency believes that until more of the existing design flow
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capacity is used, individual technology-based effluent
concentration limits are likely to produce waste load
reductions greater than those produced by the annual waste
load allocation.

However, there are more cost effective ways of achieving
waste load reductions equivalent to those achieved by the
individual technology-based effluent concentration limits. One
way would be to make only a portion of a point source’s
annual waste load allocation, based on its use of existing
capacity, available to it initially. For example, the available
portion of a point source’s annual waste load allocation could
be based on its current capacity use and the proposed effluent
concentration level. As more and more of the existing
capacity gets used up, the available portion of a point source’s
annual waste load allocation could then be increased in
increments deemed appropriate by DEQ (these increments
could be designed to be equivalent to or greater than the
reductions achieved by the individual technology-based
effluent concentration limits). Such a system would allow
point sources the flexibility to choose the lowest cost means of
achieving the required reductions and would allow the state to
reap all the benefits of trading while still producing overall
effluent reductions equivalent to those produced by the
proposed individual technology-based effluent concentration
limits.

While existing literature does point to significant economies of
scale and pollution control cost differentials among point
sources and between point and nonpoint sources, estimates
of both vary widely. It is precisely due to the uncertainty
surrounding these estimates that a trading program is needed.
Trading provides an incentive to seek out the lowest cost
means of achieving the required waste load reduction. A case
in point is North Carolina’s Tar Pamlico Nutrient Trading
Program. It was initially estimated that it would cost point
sources approximately $100 million to meet the prescribed
waste load allocation. However, once the program was
implemented, point source costs were found to be less than
one-tenth the original estimate. Thus, enhancing trading
opportunities by replacing individual technology-based effluent
concentration limits with an equivalent annual waste load
allocation will provide point sources with the flexibility to seek
out the lowest cost means of achieving the required waste
load reduction, many of which may not be known to us at this
time. If economies of scale and pollution control cost
differentials are found not to be significant, replacing individual
technology-based effluent concentration limits with an
equivalent annual waste load allocation will produce the same
outcome as the proposed regulations.

Allow existing significant dischargers to buy nonpoint source
offsets at a trading ratio determined by DEQ. Under the
proposed regulations, point sources identified as existing
significant dischargers are allowed to buy nonpoint source
offsets only when they expand beyond their current design
flow capacity. Thus, existing significant dischargers cannot
buy nonpoint offsets as an alternative to reducing their effluent
concentration limits or trading with other point sources at their
current design flow capacity. If existing significant dischargers
expand their design flow capacity, the proposed regulations
allow discharges in excess of the assigned waste load
allocation resulting from the expansion to be offset by trading

with other significant point sources or by buying nonpoint
source reductions.

According to DEQ, uncertainty regarding nonpoint source
reductions was the primary reason for restricting the purchase
of nonpoint source offsets to new and expanded significant
dischargers. In its 2003 final water quality trading policy, EPA
acknowledges the uncertainty in nonpoint source reductions
and attributes it to several factors including but not limited to
variability in precipitation, variable performance of land
management practices, time lag between implementation of
some practices and full performance, and the effects of sails,
cover, and slope on pollutant load delivery to receiving waters.
EPA supports a number of approaches to deal with the
uncertainty in nonpoint source reductions including monitoring
to verify load reductions, the use of trading ratios greater than
1:1 between nonpoint and point source reductions, using
demonstrated  performance values or conservative
assumptions in estimating the effectiveness of nonpoint
source best management practices, using site- or trade-
specific discount factors, and retiring a certain percentage of
nonpoint source reductions for each transaction.

The proposed regulations establish a trading ratio of 2:1
between nonpoint and point source reductions for discharges
from new and expanded significant dischargers. The same
ratio could be applied to discharges from existing significant
dischargers. Or trading ratios could be based on the type of
nonpoint source reductions being bought (urban nonpoint
reductions to point source reductions, agricultural nonpoint
reductions to point source reductions, etc.). Regardless of
how the trading ratios are set, provisions could be included
that would provide DEQ with the flexibility to raise or lower
these ratios based on the degree to which required basin-wide
waste load reductions are achieved or based on the use of
techniques such as better monitoring that lower the
uncertainty associated with nonpoint reductions. If
implementation and maintenance of nonpoint source best
management practices is found to be a major source of
uncertainty, the state could choose to undertake this task.
Point sources could be required, based on an established
trading ratio, to pay a fee for every unit discharged over their
annual waste load allocation. The fees so collected could
then be used by the state to implement the required nonpoint
source best management practices. A program similar to the
one described above is in place in North Carolina’s Tar-
Pamlico River Basin. Dischargers exceeding their waste load
allocation pay a certain amount into a fund set up to
implement agriculture and forestry best management
practices. The fee amount is $29 times the excess loading (in
kilograms). The $29 estimate is based on a 3:1 trading ratio
between crop best management practices and point source
reductions and a 2:1 trading ratio between animal best
management practices and point source reductions.

Once a mechanism is in place that addresses the
uncertainties associated with nonpoint source reductions,
allowing existing significant dischargers to buy nonpoint
source offsets could result in significant cost savings to point
sources. In addition, it could create economic incentives for
innovation, emerging technology, voluntary pollution
reductions, and greater efficiency in improving water quality
on the part of point and nonpoint sources. Creating the
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incentive to seek out low cost ways of achieving nonpoint
reductions is particularly significant when we consider the fact
that nonpoint sources are unregulated and, consequently,
have no incentive to reduce their discharge. By allowing point
sources to purchase nonpoint source offsets, an incentive is
created to investigate and research low cost ways of
achieving nonpoint source reductions.

As long as there are significant pollution control cost
differentials between point and nonpoint sources, restrictions
on point sources buying nonpoint source offsets could result in
point sources not being able to choose the lowest cost means
of achieving the required reductions. For example, it may be
cheaper for a point source to purchase equivalent nonpoint
source offsets than to implement individual effluent
concentration limits or trade with another point source for an
equivalent reduction. In the absence of pollution control cost
differentials, allowing existing significant dischargers to buy
equivalent nonpoint source offsets will produce the same
outcome as the proposed regulations, i.e., point sources will
not to buy any nonpoint source offsets. Thus, allowing
existing significant dischargers to buy equivalent nonpoint
source offsets will provide point sources with additional
flexibility to seek out the lowest cost means of reducing waste
load. Having a mechanism in place to tackle the uncertainty
associated with nonpoint source reductions will allow these
cost savings to be reaped without reducing the level of
protection to state waters.

Estimates of the pollution control cost differential between
nonpoint and point reductions vary widely. According to DEQ,
point source reductions are estimated to cost a little under $12
per pound, compared to approximately $11 per pound for
nonpoint agricultural discharges and $377 per pound for
nonpoint urban discharges. However, other estimates
indicate that reduction of a unit of nonpoint discharge is likely
to be significantly cheaper than the reduction of a unit of point
source discharge. It is precisely due to the uncertainty
surrounding pollution control cost differentials between point
and nonpoint sources that a trading program is useful.
Trading provides an incentive to seek out the lowest cost
means of achieving the required waste load reduction. Prior
to the implementation of the Tar Pamlico Nutrient Trading
Program, being able to purchase nonpoint source offsets was
estimated to reduce point source costs by approximately $10
million. However, once the program was implemented,
nonpoint source reductions were determined not to be
cheaper than point source reductions. Consequently, point
sources chose not to purchase any nonpoint source offsets.
Thus, enhancing trading opportunities by allowing existing
significant dischargers to buy nonpoint source offsets will
provide point sources with the flexibility to seek out the lowest
cost means of achieving the required waste load reductions,
many of which may not be known to us at this time. If
pollution control cost differentials are found not to be
significant, replacing allowing existing significant dischargers
to purchase equivalent nonpoint source offsets will produce
the same outcome as the proposed regulations.

Ensure the establishment of a watershed-based VPDES
permit. The proposed regulations require that all trading occur
through VPDES permits. In addition, the proposed regulations
require all point source purchases of nonpoint source offsets

to also occur through VPDES permits. However, without the
establishment of a VPDES watershed permit, all trades
between point sources and all point source purchases of
nonpoint source offsets will have to occur through
modifications to individual VPDES permits. Trading and
buying offsets through individual VPDES permits is likely to
impose high transaction costs and raise potential legal
problems for the state, localities, and industries discharging
into the Chesapeake Bay watershed.

Without a watershed permit, each time a trade is to be made
or nonpoint offsets are to be purchased permitees will be
required to modify their VPDES permit. The process for
modifying a VPDES permit is time-consuming and
burdensome. The high transaction cost involved in modifying
VPDES permits is, in turn, likely to reduce the incentive for
point sources to undertake trades or purchase nonpoint
source offsets. In fact, given the time and effort required to
modify a permit, the proposed regulations will effectively
restrict trading and purchase of nonpoint source offsets to
satisfying long-term capacity needs. Trading and purchase of
nonpoint source offsets to satisfy short-term compliance
needs, such as the need to cover a temporary shortfall, will
not be feasible due to the time taken to modlfy a permit.
According to Woodward and Kaiser (2002) , SiXx programs
across the United States have clearly established bilateral
nutrient credit trading programs. However, these programs
were found to impose substantial transaction costs on
participants and regulators. For example, in Wisconsin’s Fox
River program, each trade was subject to a review process
that could take up to six months before a permit modification
was granted. Despite substantial cost savings potential, the
transaction costs were found to be so great that they have
been blamed for the failure to generate any trades. 8

In addition to the high transaction costs, the lack of a
watershed permit could raise legal issues relating to federal
anti-backsliding and anti-degradation provisions. In a letter to
state environmental heads dated March 14, 2003, the
American Rivers, the National Wildlife Federation, the Natural
Resources Defense Council, and the Sierra Club state that,
"Although the Policy (EPA trading policy) says that trading to
meet water quality standards is acceptable, we believe state
programs that take this approach would be illegal and subject
to successful legal challenge. Legally, a point source cannot
violate its water quality-based limits in exchange for a
reduction elsewhere". In short, anti-backsliding provisions
might prevent DEQ from modifying an individual permit to
reflect higher loads that would result from the purchase of
waste load reductions from another source, point or nonpoint.
In addition, it might prevent a point source whose permit was
modified to reflect excess reductions (which were then traded
to another point source) from returnlng; to its original discharge
levels. According to Steinzor (2003 , local environmentalists
have filed suit against trading sources in California for relying
on illegal transactions to meet their permit obligations.

32 Woodward, R.T., and R.A. Kaiser, 2002. Market Structure for U.S. Water
Quality Trading. Review of Agricultural Economics v24 n2: 366-83.

33 Hahn, R.W., and G. Hester, 1989. Marketable Permits: Lessons for Theory
and Practice. Ecology Law Quarterly 16: 361-406.

34 Steinzor, R., 2003. Emissions Trading Moves to Water, But It's Not As
Simple. Environmental Forum (ELI), p. 69.
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Attempting to implement a trading program though individual
VPDES permits might expose Virginia agencies,
municipalities, and industry to legal risks and lawsuits.

Establishing a watershed permit and requiring all trades
among point sources and all point source purchases of
nonpoint source offsets to occur through the watershed permit
would reduce transaction costs and would remove any
concerns relating to the legality of modifying a VPDES permit
to reflect higher loads. There would be no need to go through
the permit modification process each time a trade occurred or
a nonpoint source offset was purchased. A watershed permit,
while establishing enforceable total waste load limits on the
group of dischargers, would also allow dischargers to cost
effectively allocate loads to other dischargers under the
permit. Because the permit applies to the group as a whole,
individual dischargers under a watershed permit would not be
exposed to anti-backsliding risks. If reductions are purchased
from nonpoint sources, the nonpoint sources should be
brought under the watershed permit and waste load limit
should be increased to reflect the inclusion of a new source.*®
In its 2003 final water quality trading policy, EPA states that
effluent trading allowed under a watershed plan will generally
satisfy the anti-backsliding provisions of the Clean Water Act.
In North Carolina, the Tar-Pamlico river basin and the Neuse
river basin have watershed permits for point sources. They
also have a nonpoint source offset program in case point
sources exceed their collective cap. The watershed permit
makes references to the effect that point sources are
responsible for securing equivalent reductions elsewhere.

Establish a cap-and-trade mechanism for trading. Trading
under a watershed permit can occur in a number of ways.
One approach is to set up a nutrient credit exchange program.
Such programs provide tradable credits to point sources that
reduce their discharge to below their waste load allocation and
allow those credits to be counted toward compliance by other
point sources who face high costs or other difficulties in
complying with their waste load allocation. Credits are
created through an administrative process that requires them
to be pre-certified before they are traded. While it might be
less burdensome than allowing trades only through
modifications to individual VPDES permits, such a program
still has significant transaction costs and uncertainty
associated with it. Buyers and sellers incur significant
transaction costs due to the additional administrative layer of
getting credits pre-certified before they are bought or sold.
Moreover, as credits are created only after reductions have
been made, a nutrient credit exchange program involves
significant uncertainty regarding the availability of credits to
trade in the future. Thus, buyers seeking to purchase credits
are not completely sure of their availability until they have
been created and certified. Specifically, given the magnitude
of the investment involved in the establishment of new
sources and the expansion of existing sources of discharge,
uncertainty about the availability of credits to cover additional
discharge is likely to act as a significant barrier to entry. The
investment will have to be undertaken without complete

35 Bringing a nonpoint or unregulated source under a permit and increasing the
waste load limits will not trigger ant-backsliding provisions as a new source is
being added.

certainty that the credits will be available to cover the excess
discharge. High transaction costs and uncertainty regarding
the ability to buy and sell credits, in turn, reduces the incentive
to trade and prevents the full realization of all the benefits of
trading.

The most efficient trading mechanism is a cap-and-trade
system. Under such a system, an overall cap or a maximum
waste load is set on discharges into a river basin. The cap, in
turn, determines the total number of discharge allowances for
the river basin. A discharge allowance provides its owner with
the right to discharge a unit of effluent. The initial distribution
of discharge allowances for a river basin could be based on
the proposed annual waste load allocation for existing
significant dischargers. Once allocated out, sources are free
to buy and sell allowances amongst each other. There are no
restrictions on trading other than each source covered by the
cap-and-trade program having enough allowances to cover
their discharge. The weight of economic literature finds cap-
and-trade programs to impose lower transaction costs and
have less uncertainty associated with them compared to
nutrient credit exchange programs. In contrast to a nutrient
credit exchange program, cap-and-trade programs do not
require pre-certification of allowances. Allowances are
handed out based on a source’s waste load allocation and are
effectively certified when they are distributed. Thus, once a
point source purchases an allowance, it knows with certainty
that the allowance will be available to cover its discharge. The
only costs incurred under a cap-and-trade system are the
costs associated with monitoring effluent discharge and in
tracking allowances traded between point sources. A cap-
and-trade program can also allow for point source purchase of
nonpoint source offsets. Once nonpoint source offsets are
purchased, the nonpoint source should be brought under the
cap, i.e., the cap or the total annual waste load limit should be
increased to reflect the inclusion of a new source.

A basic outline of a cap-and-trade program is as follows: %

e Define the water quality goal: This has already been
done as part of 9 VAC 25-260 (Water Quality Standards)

e Calculate the waste load limit for Virginia’s portion of the
Chesapeake Bay watershed in order to achieve the water
quality goal: EPA has already calculated Virginia’s waste
load allocation such that water quality goals are achieved.

e Define an allowance: It should be defined as a unit of
mass such as pounds or in terms of a percentage of the
maximum waste load in a given year.

e Establish watershed permits with waste load limits by
watershed: EPA has already calculated waste load
allocation by river basin such that water quality goals are
achieved

o Apply watershed permit to applicable sources (existing,
new, and expanded point sources)

o Allocate allowances to individual point sources: The
individual waste load allocations are established in the
tributary strategy document for each of the five river

36 Courtesy Dr. William S. Shobe, Director of Business and Economic
Research, Weldon Cooper Center for Public Service, University of Virginia.
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basins. The allowances should be allocated for several
years into the future, with some allowances possibly
being retained to auction at a later date.

e Establish an allowance-tracking database: The database
may be privately managed or could be managed by DEQ or
some third party.

e Establish monitoring and enforcement standards: The
key regulatory standard would be to require one allowance
to be retired for each mass unit of effluent. At the end of the
year, each source should be required to have enough
allowances to cover their discharge.

e Establish penalties for non-compliance: Such penalties
an automatic financial consequence for each exceedance.

e Establish rules for including noncovered sources:
Noncovered sources include smaller point sources and
nonpoint sources. In order to trade, these sources should
come under the total annual waste load limit.

The Virginia Association of Municipal Wastewater Agencies
(VAMWA) has proposed a draft regulation that envisions
trading under a watershed permit. However, the VAMWA
proposal is an example of a nutrient credit exchange program.
It envisages the establishment of a Virginia Nutrient Credit
Exchange Association to implement and manage the program.
The association would be responsible, among other things, for
setting the price of credits, assisting permittees in identifying
buyers and sellers, and ensuring compliance with the total
annual waste load allocation. Such a program is similar to
Connecticut’s Nitrogen Credit Trading Program. However, as
discussed in this section, a cap-and-trade program is likely to
be more cost effective than a nutrient credit exchange
program. In addition, under the VAMWA proposal, members
of the Virginia Nutrient Credit Exchange Association are
restricted to permitted entities discharging nutrients into the
Chesapeake Bay watershed. By limiting third-party
participation (such as purchase of allowances by brokers or
even environmental groups), this proposal restricts trading
and prevents all the benefits of trading from being realized.

Thus, a cap-and-trade program that does not restrict third
party participation is likely to be the most cost effective trading
mechanism. While cap-and-trade mechanisms have been
used in the context of air quality, their use in the achievement
of water quality goals is not as widespread. An example of a
cap-and-trade system being implemented in the context of
water quality is North Carolina’s Tar Pamlico Nutrient Trading
Program. The state assigns a fixed number of nutrient
allowances to an association of dischargers. The association
is responsible for allocating the allowances amongst its
members. Once individual allowances are allocated,
members are allowed to trade freely under the association’s
exchange rules. Enforceable financial penalties exist for
instances when the association’s aggregate discharge
exceeds the total nutrient allowance. Third party participation
in trading may be limited under this program as all trading
activity occurs within the association, a private organization
that could restrict membership.

Conclusion: The proposed regulations are likely to generate
significant costs and benefits. Point sources are likely to incur

significant costs in meeting the requirements of the proposed
regulations. On the other hand, industries that depend on the
Chesapeake Bay and the state in general are likely to reap
significant benefits from improvement in water quality.

Due to the magnitude of the costs associated with meeting the
requirements of the regulations, it is worthwhile to investigate
all means of achieving the required waste load reductions at
the lowest possible cost. Effluent trading is one way that
would allow water quality goals to be achieved at significant
cost savings compared to more traditional regulatory
approaches such as command and control.

The proposed regulations do include provisions for effluent
trading. However, there is room for trading opportunities to be
enhanced. Replacing individual technology-based effluent
concentration limits with an equivalent annual waste load
allocation, eliminating restrictions on point source purchases
of nonpoint source offsets and instead addressing the
uncertainty of nonpoint source reductions directly, establishing
a watershed permit through which all trading and purchase of
nonpoint source offsets is to occur, and establishing a cap-
and-trade mechanism for trading are likely to enhance
opportunities for trading. This, in turn, is likely to produce
significant additional cost savings and create an additional
economic incentive for increased investment into ways of
reducing effluent discharge, point and nonpoint, potentially
allowing water quality goals being achieved sooner than they
would have been achieved otherwise.

Businesses and entities affected. The proposed regulations
are likely to have a negative impact on certain point sources
currently discharging into the Chesapeake Bay watershed.
Point sources defined as significant dischargers will be subject
to both the technology-based effluent concentration limits and
the total annual waste load allocation. Point sources not
defined as significant dischargers, but authorized under a
VPDES permit issued prior to July 1, 2004 to discharge
40,000 gallons or more per day will be subject to the
technology-based effluent concentration limits. In addition,
new and expanded point sources authorized to discharge
40,000 gallons or more per day will be required to meet
technology-based effluent concentration limits and the total
annual waste load allocation.

According to DEQ, there are 120 existing significant
dischargers, 95 municipal wastewater treatment plants and 25
other facilities. The agency also estimates that there are 117
municipal wastewater treatment plants that are not defined as
significant dischargers, but who will be required to meet
technology-based effluent concentration limits. A number of
smaller industrial plants may also now be required to meet
technology-based effluent concentration limits. Based on a
review of facility design capacity (and not nutrient data), DEQ
estimates the maximum number of such facilities to be 174.

The proposed regulations are also likely to have a positive
impact on some businesses and entities in industries that
depend on the Chesapeake Bay and its tidal tributaries.
These industries include commercial fisheries, tourism and
recreation, and boat building and repair. Businesses and
entities involved in such industries are likely to benefit from
any improvement in water quality in Chesapeake Bay or its
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tidal tributaries. The beneficial effect of water quality on these
industries is, in turn, likely to have a secondary beneficial
effect on related support and value-added industries. The
number of such businesses and entities is not known at this
time.

Localities particularly affected. The proposed regulations are
likely to affect all cities and counties within the Chesapeake
Bay watershed area. These localities are likely to incur
additional costs of meeting the technology-based effluent
concentration limits and/or the total annual waste load
allocation. DEQ’s best estimate of affected entities is 212, 95

municipal wastewater treatment plants categorized as
significant dischargers and 117 municipal wastewater
treatment plants that are not defined as significant

dischargers, but who will be required to meet technology-
based effluent concentration limits. Some of the costs to
localities of implementing nutrient control are likely to be met
by federal and state cost-share programs. Some or all of the
remaining costs to localities are likely to be passed on to rate
payers in the form of higher user fees for waste disposal.

Some localities are also likely to benefit from economic
development due to improvements in water quality of the
Chesapeake Bay and its tidal tributaries. Industries such as
commercial fisheries, tourism and recreation, and boat
building and repair are likely to benefit directly from water
quality improvements. Related support and value-added
industries are, in turn, likely to reap secondary benefits. This
is likely to have a positive effect on output and employment in
localities in and around Chesapeake Bay and its tidal
tributaries.

Projected impact on employment. The proposed regulations
could affect employment in industries with significant
discharges into Chesapeake Bay and its tidal tributaries.
Examples of these industries include the food processing
industry, the chemical industry, and the pulp and paper
industry. The increased costs to these industries could
reduce the profitability, potentially reducing the number of
people employed in these sectors.

On the other hand, the proposed regulations could have a

beneficial effect on employment in industries such as
commercial fisheries, tourism and recreation, and boat
building and repairs that are likely to benefit from

improvements in water quality in the Chesapeake Bay area.
Related support and value-added industries are, in turn, also
likely to reap benefits and this could have a beneficial effect
on employment in these industries.

Effects on the use and value of private property. The
proposed regulations are likely to impose additional costs on
businesses and entities with significant point source
discharges into Chesapeake Bay and its tidal tributaries.
These businesses are likely to incur significant capital and
other costs related to nutrient removal. This, in turn, is likely
to increase operating costs and lower the asset value of these
businesses.

On the other hand, the proposed regulations are likely to have
a positive effect on businesses involved in industries such as
commercial fisheries, tourism and recreation, and boat
building and repairs that are likely to benefit from

improvements in water quality. Improved water quality is likely
to increase revenues and raise the asset value of these
businesses. In addition, improvements in water quality and
any subsequent increase in economic activity in surrounding
areas could also have a positive impact on related support
and value-added industries and on property values in the
area.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: On January 3, 2005,
DEQ staff provided comments to DPB on their economic
impact analysis for the two amended point source nutrient
regulations, 9 VAC-25-40 (Policy for Nutrient Enriched
Waters) and 9 VAC-25-720 (Water Quality Management
Regulation). Most of the comments were minor corrections or
edits, and DEQ concurred with DPB’s findings on fiscal
impacts and estimated costs of the proposed regulations.
One substantive issue was addressed in the comments,
regarding DPB’s suggestion to remove individual, technology-
based effluent concentration limits, as follows:

As previously noted in discussions with DPB staff, DEQ was
specifically directed by Governor Warner, at the 2003 CBP
Executive Council meeting, to "begin the regulatory process to
set technologically-based numerical limits for nutrients in
discharge permits." This policy instruction cannot be ignored
in the proposed rulemaking, and serves an important function
of ensuring that all point sources in the Bay watershed
contribute in some measure to the nutrient reduction effort.
While this approach may somewhat limit the flexibility of a
trading program, it is a vital part of the nutrient reduction
initiative that addresses a controllable source of nitrogen and
phosphorus in a reliable, cost-effective, feasible, measurable,
and enforceable manner.

In addition, a management program for nutrient discharges
from wastewater treatment plants must be part of, and
consistent with, the overall watershed approach in order to
achieve the river basin nutrient allocations. Even small
wastewater treatment plants are important sources of
nutrients when compared to individual land-based sources of
nutrients within local watersheds. If wastewater plants are not
removing nutrients that will clearly undermine efforts in local
watersheds to enlist property owners to install best
management practices for reducing land-based nutrient
sources.

However, DPB’s suggestions for improving the cost-
effectiveness of the proposed regulations will be fully
evaluated and considered during the public comment period.
It is DEQ’s intent to formulate this program in a way that
accomplishes another component of Governor Warner’s 2003
Executive Council directive on point source nutrient limits -
"The regulations should aim to maximize water quality benefits
in the most fiscally responsible manner possible." A point
source trading program should be designed to fit within the
framework of a watershed restoration program, recognizing
the cost-effectiveness, reliabilty and measure of
accountability for all the types of point source and nonpoint
source nutrient reduction practices needed to meet the water
quality goals.
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Summary:

The proposed amendments (i) revise the existing point
source policy for nutrient enriched waters, to establish
technology-based, annual average total nitrogen and total
phosphorus  concentration requirements for certain
dischargers located in Virginia's Chesapeake Bay
watershed and (i) revise the Water Quality Management
Planning Regulation to establish total nitrogen and total
phosphorus annual waste load allocations for certain
dischargers within Virginia's portion of the Chesapeake Bay
Watershed, and authorize a trading and offsets program to
assist in the achievement and maintenance of the waste
load allocations.

CHAPTER 40.
POLICY REGULATION FOR NUTRIENT ENRICHED
WATERS AND DISCHARGERS WITHIN THE CHESAPEAKE
BAY WATERSHED.

9 VAC 25-40-10. Purpose.

This peliey regulation provides for the control of discharges of
nutrients from point sources affecting state waters that have
been are designated "nutrient enriched waters" in 9 VAC 25-
260-350 or are located within the Chesapeake Bay
Watershed, which consists of the following Virginia river
basins: Potomac River Basin (9 VAC 25-260-390 and 9 VAC
25-260-400), James River Basin (9 VAC 25-260-410, 9 VAC
25-260-415, 9 VAC 25-260-420, and 9 VAC 25-260-430),
Rappahannock River Basin (9 VAC 25-260-440), Chesapeake
Bay and small coastal basins (9 VAC 25-260-520, Sections 2
through 3g), and the York River Basin (9 VAC 25-260-530).

The provisions of this regulation and the Water Quality
Management Planning Regulation (9 VAC 25-720) constitute
the nutrient reduction requirements for point source

discharges in the Chesapeake Bay Watershed to protect the
Chesapeake Bay and its tidal rivers.

9 VAC 25-40-20. Authority- (Repealed.)

9 VAC 25-40-30. Strategy for "nutrient enriched waters:"
outside of Chesapeake Bay Watershed.

A. All dischargers authorized by NPBES VPDES permits
issued-on-or-beforeJuly1.—1988; to discharge 4 1.0 MGD or
more to "nutrient enriched waters" shall be-required-to meet a
monthly average total phosphorus effluent limitation of 2-mg/t
okl " . ithin_t
following-modification-of the NPBES permit 2.0 mg/I.

At—the—timeof —modification—of the—NPDES—pormil,—any
discharger—who —voluntarily —aceepts—a —permit —{o —require
instal altle aRa-ope atel roH mege;F emoval facil heﬁs t? set

for-the-months—of April- through-October-shall- be-allowed-—an
itional I n Lrnitation.in.Q
VAG25-40-30-A:

B Al New source dischargers as defined in 9-VVAC-25-30-10

9 VAC 25-21 that commence discharging
after July 1, 1988, and a-design-flow-greater-than-or-equal-to
0.05 are authorized by VPDES permits to discharge 0.050
MGD who-propose-to-discharge or more to "nutrient enriched
waters" shall be required to meet a monthly average total
phosphorus effluent limitation of 2-mg/t 2.0 mg/l.

C. This peliey regulation shall not be construed to relax any
effluent limitation concerning a nutrient that is imposed under
any other requirement of state or federal law. Ne—time
. lnedin-9-VAC. 25-40-30A for_i It

ope ation ° Ritrogen-—femova .Ia.e t'es Sha 'Ise gra |tesll to a
discha ge H#-such-an-offluent i II tation or 2 time e;";e' SIORHS
federaHaw-orregulation-

D. Any discharger to "nutrient enriched waters" that is located
within the Chesapeake Bay Watershed is not subject to the
requirements of this section.

9 VAC 25-40-40. Permit amendments.

Whenever the board determines that a permittee has the
potential for discharging monthly average total phosphorus
concentrations greater than or equal to 2-mg/t 2.0 mg/l or
monthly average total n|trogen concentrations greater than or
equal to 40-mgit 1.0 x 10’ mg/l to "nutrient enriched waters,"
the board may reopen the NPBES VPDES permit to impose
monitoring requirements for nutrients in the discharge.

9 VAC 25-40-50. Possibility of further limitations.

The board anticipates that, following implementation of the
foregoing requirements and evaluation of effects of this pelicy
regulation and of the results of the nonpoint source control
programs, further limitations on discharges of phosphorus or
of other nutrients may be necessary to control undesirable
growths of aquatic plants.

9 VAC 25-40-70. Strategy for Chesapeake Bay Watershed.

A. It shall be the policy of the board that point source
dischargers within the Chesapeake Bay Watershed utilize
biological nutrient removal technology or its equivalent
whenever feasible, as provided by subsection B of this
section. For the purposes of this chapter and the related
sections of 9 VAC 25-720, the terms 'point source
dischargers" or "dischargers" do not include permitted
discharges of noncontact cooling water or storm water.

B. As specified herein, the board shall issue and reissue the
VPDES permits of certain point source dischargers within the
Chesapeake Bay Watershed and shall impose effluent
concentration limitations on nutrients in the discharges
authorized by those permits.

1. Except as provided under subdivision 4 of this
subsection, all significant dischargers, as defined in 9 VAC
25-720, authorized by VPDES permits issued on or before
[the effective date of this chapter] shall achieve an annual
average total nitrogen effluent limitation of not more than
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8.0 mg/l and an annual average total phosphorus effluent
limitation of not more than 1.0 mg/l; provided, however,
these dischargers must achieve an annual total nitrogen
waste load allocation and an annual total phosphorus waste
load allocation as required by the Water Quality
Management Planning Regulation (9 VAC 25-720). The
applicable limitations shall be achieved within four years
following reissuance or major modification of the VPDES
permit, but in no case later than December 31, 2010.

2. Except as provided under subdivision 4 of this
subsection, all dischargers that do not meet the definition of
a significant discharger and are authorized by VPDES
permits issued on or before July 1, 2004, to discharge 0.040
MGD or more shall be required to achieve an annual
average total nitrogen effluent limitation of 8.0 mg/l and an
annual average total phosphorus effluent limitation of
1.0 mg/l. These limitations shall be included in reissued or
modified permits after December 31, 2010, and shall be
achieved within four years following reissuance or major
modification of the VPDES permits.

3. Except as provided under subdivision 4 of this
subsection, all new dischargers or expanded discharges of
nitrogen or phosphorus authorized by VPDES permits
issued after [the effective date of this chapter] to discharge
0.040 MGD or more shall achieve an annual average total
nitrogen effluent limitation of 3.0 mg/l and an annual
average total phosphorus effluent limitation of 0.30 mg/I.

4. On a case-by-case basis, a discharger may demonstrate
to the satisfaction of the board through treatability,
engineering, or other studies that biological nutrient removal
technology or its equivalent at a point source discharge
cannot achieve the effluent limitations of subdivision 1, 2 or
3 of this subsection, as applicable. In these cases, the
board shall require alternative effluent limitations the board
deems appropriate for that discharger; provided, however,
the discharger must achieve an annual total nitrogen waste
load allocation and an annual total phosphorus waste load
allocation as required by the Water Quality Management
Planning Regulation (9 VAC 25-720).

5. Any effluent limitation concerning a nutrient that is
imposed under any other requirement of state or federal law
or regulation that is more stringent than those established
herein shall not be affected by this regulation.

C. Notwithstanding subsections A and B of this section, point
source dischargers within the Chesapeake Bay Watershed
are also governed by the Water Quality Management Planning
Regulation (9 VAC 25-720).

9 VAC 25-720-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"Assimilative capacity" means the greatest amount of loading
that a water can receive without violating water quality
standards, significantly degrading waters of existing high
quality, or interfering with the beneficial use of state waters.

"Best management practices (BMP)" means a schedule of
activities, prohibition of practices, maintenance procedures
and other management practices to prevent or reduce the
pollution of state waters. BMPs include treatment
requirements, operating and maintenance procedures,
schedule of activities, prohibition of activities, and other
management practices to control plant site runoff, spillage,
leaks, sludge or waste disposal, or drainage from raw material
storage.

"Best practicable control technology currently available (BPT)"
means control measures required of point source discharges
(other than POTWs) as determined by the EPA pursuant to
§ 304(b)(1) of the CWA (33 USC § 1251 et seq.) as of 1987.

"Board" means the State Water Control Board (SWCB).

"Chesapeake Bay Watershed" means the following Virginia
river basins: Potomac River Basin (9 VAC 25-260-390 and
9 VAC 25-260-400), James River Basin (9 VAC 25-260-410,
9 VAC 25-260-415, 9 VAC 25-260-420, and 9 VAC 25-260-
430), Rappahannock River Basin (9 VAC 25-260-440),
Chesapeake Bay and small coastal basins (9 VAC 25-260-
520, Sections 2 through 3g), and the York River Basin (9 VAC
25-260-530).

"Clean Water Act or Act (CWA)" means 33 USC § 1251 et
seq. as amended, as of 1987.

"Delivered waste load" means the discharged load from a
point source in a river basin that is adjusted by a delivery
factor for any alteration of that load occurring from biological,
chemical, and physical processes during riverine transport to
tidal waters. Delivery factors are calculated using the
Chesapeake Bay Program watershed model.

"Discharge"” means when used without qualification, a
discharge of a pollutant or any addition of any pollutant or
combination of pollutants to state waters or waters of the
contiguous zone or ocean or other floating craft when being
used for transportation.

"Effluent limitation" means any restriction imposed by the
board on quantities, discharge rates or concentrations of
pollutants that are discharged from joint sources into state
waters.

"Effluent limitation guidelines" means a regulation published
by EPA under the Act and adopted by the board.

"Effluent limited segment (EL)" means a stream segment
where the water quality does and probably will continue to
meet state water quality standards after the application of
technology-based effluent limitations required by §§ 301(b)
and 306 of the CWA (33 USC § 1251 et seq.) as of 1987.

"Environmental Protection Agency (EPA)" means the United
States Environmental Protection Agency.

"Load or loading" means the introduction of an amount of
matter or thermal energy into a receiving water. Loading may
be either man-caused (pollutant loading) or natural
(background loading).

"Load allocation (LA)" means the portion of a receiving water's
loading capacity attributable either to one of its existing or
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future nonpoint sources of pollution or to natural background
sources. Load allocations are best estimates of the loading,
which may range from accurate estimates to gross allotments,
depending on the availability of data and appropriate
techniques for predicting the loading. Wherever possible,
natural and nonpoint source loads should be distinguished.

"Nonpoint source" means a source of pollution, such as a farm
or forest land runoff, urban storm water runoff, mine runoff, or
salt water intrusion that is not collected or discharged as a
point source.

"Point source" means any discernible, defined and discrete
conveyance, including but not limited to any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container,
rolling stock vessel or other floating craft, from which
pollutants are or may be discharged. This term does not
include return flows from irrigated agricultural land.

"Pollutant” means any substance, radioactive material, or heat
that causes or contributes to, or may cause or contribute to,
pollution. It does not mean:

1. Sewage from vessels; or

2. Water, gas, or other material that is injected into a well to
facilitate production of oil, dry gas, or water derived in
association with oil or gas production and disposed of in a
well, if the well is used either to facilitate production or for
disposal purposes if approved by the Department of Mines,
Minerals and Energy unless the board determines that such
injection or disposal will result in the degradation of ground
or surface water resources.

"Pollution" means such alteration of the physical, chemical or
biological properties of any state waters as will or is likely to
create a nuisance or render such waters (i) harmful or
detrimental or injurious to the public health, safety or welfare,
or to the health of animals, fish or aquatic life; (ii) unsuitable
with reasonable treatment for use as present or possible
future sources of public water supply; or (iii) unsuitable for
recreational, commercial, industrial, agricultural, or other
reasonable uses; provided that: (a) an alteration of the
physical, chemical, or biological property of state waters, or a
discharge or deposit of sewage, industrial wastes or other
wastes to state waters by any owner, which by itself is not
sufficient to cause pollution, but which, in combination with
such alteration of or discharge or deposit to state waters by
other owners is sufficient to cause pollution; (b) the discharge
of untreated sewage by any owner into state waters; and (c)
contributing to the contravention of standards of water quality
duly established by the board, are "pollution" for the terms and
purposes of this water quality management plan.

"Publicly owned treatment works (POTW)" means any sewage
treatment works that is owned by a state or municipality.
Sewers, pipes, or other conveyances are included in this
definition only if they convey wastewater to a POTW providing
treatment.

"Significant discharges" means a point source discharger
within the Chesapeake Bay Watershed that is listed in any of
the following subsections: 9 VAC 25-720-50 C, 9 VAC 25-720-
60 C, 9 VAC 25-720-70 C, 9 VAC 25-720-110 C, or 9 VAC 25-
720-120 C; or a new or expanded point source discharger

authorized by a VPDES permit issued after July 1, 2004, to
discharge 2,300 pounds per year or more of total nitrogen or
300 pounds per year or more of total phosphorus.

"State waters" means all waters, on the surface and under the
ground and wholly or partially within or bordering the
Commonwealth or within its jurisdiction, including wetlands.

"Surface water" means all waters in the Commonwealth
except ground waters as defined in § 62.1-255 of the Code of
Virginia.

"Total maximum daily load (TMDL)" means the sum of the
individual waste load allocations (WLAs) for point sources,
load allocations (LAs) for nonpoint sources, natural
background loading and usually a safety factor. TMDLs can
be expressed in terms of either mass per time, toxicity, or
other appropriate measure. The TMDL process provides for
point versus nonpoint source trade-offs.

"Toxic pollutant" means any agent or material including, but
not limited to, those listed under § 307(a) of the CWA (33 USC
§ 1251 et seq. as of 1987), which after discharge will, on the
basis of available information, cause toxicity.

"Toxicity" means the inherent potential or capacity of a
material to cause adverse effects in a living organism,
including acute or chronic effects to aquatic life, detrimental
effects on human health or other adverse environmental
effects.

"Trading" means the transfer of assigned waste load
allocations for total nitrogen or total phosphorus among point
source dischargers. It does not include the transfer of total
nitrogen for total phosphorus, or the reverse.

"Virginia Pollution Discharge Elimination System (VPDES)
permit" means a document issued by the board, pursuant to
9VAC-25-30 9 VAC 25-31, authorizing, under prescribed
conditions, the potential or actual discharge of pollutants from
a point source to surface waters.

"Waste load allocation (WLA)" means the portion of a
receiving water's loading or assimilative capacity allocated to
one of its existing or future point sources of pollution. WLAs
are a type of water quality-based effluent limitation.

"Water quality limited segment (WQL)" means any stream
segment where the water quality does not or will not meet
applicable water quality standards, even after the application
of technology-based effluent limitations required by §§ 301(b)
and 306 of the CWA (33 USC § 1251 et seq. as of 1987).

"Water quality management plan (WQMP)" means a state- or
area-wide waste treatment management plan developed and
updated in accordance with the provisions of §§ 205(j), 208
and 303 of the CWA (33 USC § 1251 et seq. as of 1987).

"Water quality standards (WQS)" means narrative statements
that describe water quality requirements in general terms, and
of numeric limits for specific physical, chemical, biological or
radiological characteristics of water. These narrative
statements and numeric limits describe water quality
necessary to meet and maintain reasonable and beneficial
uses such as swimming and, other water based recreation,
public water supply and the propagation and growth of aquatic
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life. The adoption of water quality standards under the State
Water Control Law is one of the board's methods of
accomplishing the law's purpose.

9 VAC 25-720-30. [[Reserved.] Relationship to 9 VAC 25-
40, Regulation for Nutrient Enriched Waters and
Dischargers within the Chesapeake Bay Watershed.

The provisions of this chapter and 9 VAC 25-40, Regulation
for Nutrient Enriched Waters and Dischargers within the
Chesapeake Bay Watershed, constitute the nutrient reduction
requirements for point source discharges in the Chesapeake
Bay Watershed to protect the Chesapeake Bay and its tidal
rivers.

9 VAC 25-720-40. [ Reserved] Trading and offsets in the
Chesapeake Bay Watershed.

A. Nitrogen and phosphorus waste load allocations assigned
to individual significant dischargers in 9 VAC 25-720-50 C,
9 VAC 25-720-60 C, 9 VAC 25-720-70 C, 9 VAC 25-720-110
C, and 9 VAC 25-720-120 C may be traded among significant
dischargers within the same river basin to assist in the
achievement and maintenance of the total basin delivered
waste load allocations.

B. Any proposed trade shall not result in degradation or
adverse impacts to local water quality or violations of water
quality standards.

C. Any trade of nitrogen or phosphorus waste load allocation
among individual significant dischargers shall not result in the
exceedence of the total basin delivered waste load allocation
within which the significant dischargers are located.

D. The board may authorize trading only through VPDES
permits. Trades conducted in accordance with this chapter
through VPDES permits shall not require any amendments to
this chapter.

E. Any discharge of nitrogen or phosphorus load from a new
significant discharger or any increase in the discharge of
nitrogen or phosphorus load from an expansion of an existing
significant discharger that would exceed the waste load
allocation for that significant discharger shall be accompanied
by one of the following actions within the same river basin:
(i) a trade for an equivalent or greater load reduction of the
same pollutant from one or more existing dischargers; (ii) in
accordance with the criteria listed below, the installation,
monitoring and maintenance of best management practices
that achieve an offsetting reduction of nonpoint source

delivered load of nitrogen or phosphorus that the board
determines is at least twice the reduction in delivered load
compared to the new or increased delivered load from the
significant discharger; or (iii) both actions in combination.

The board may approve use of the second option (clause (ii))
in the previous paragraph in accordance with the following:

1. The VPDES permit for the new or expanded significant
discharger includes an annual average total nitrogen
effluent limitation of 3.0 mg/l or an annual average total
phosphorus effluent limitation of 0.30 mg/l, as appropriate,
or alternative limits as required by 9 VAC 245-40-70 B 4;

2. Best management practices are installed within the
locality or localities served by the new or expanded
discharger, unless the board determines that installation of
the needed best management practices in another locality
provides greater water quality benefits;

3. Credit may be given for improvements to best
management practices beyond that already required under
other federal or state law to the extent that additional
reduction in delivered nitrogen or phosphorus load is
provided;

4. Credit may not be given for portions of best management
practices financed by government programs; and

5. The installation, monitoring and maintenance of the best
management practices are required by the VPDES permit of
the new or expanded significant discharger and the best
management practices are installed subsequent to the
issuance of the VPDES permit.

F. Any trade or offset involving a new significant discharger
must account for the delivery factor that is assigned to the
discharger based on its location within the river basin and
must recognize that new significant dischargers have no
assigned waste load allocations.

To ensure the total basin delivered loads of nitrogen and
phosphorus are not exceeded, any ftrading or offsets
conducted in accordance with this section shall use delivered
loads. The following table contains the delivery factors for
both nitrogen and phosphorus assigned to the identified
Chesapeake Bay Program watershed model segments within
each river basin. A delivered load equals the discharged load
multiplied by the delivery factor.

CBP Watershed Nitrogen Phosphorus
River Basin Model Segment Delivery Factor Delivery Factor
Shenandoah-Potomac 170 0.55 0.75
Shenandoah-Potomac 180 0.82 0.75
Shenandoah-Potomac 190 0.42 0.74
Shenandoah-Potomac 200 0.65 0.74
Shenandoah-Potomac 220 0.83 0.75
Shenandoah-Potomac 550 0.58 or 1.00* 0.44 or 1.00*
Shenandoah-Potomac 740 0.74 0.75
Shenandoah-Potomac 900 1.00 1.00
Shenandoah-Potomac 910 1.00 1.00
Shenandoah-Potomac 970 1.00 1.00
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Shenandoah-Potomac 980 1.00 1.00
Rappahannock 230 0.61 1.03
Rappahannock 560 1.00 1.00
Rappahannock 580 1.00 1.00
Rappahannock 930 1.00 1.00

York 235 0.27 0.43
York 240 0.42 0.43
York 250 0.02 0.58
York 260 0.51 0.58
York 590 1.00 1.00
York 940 1.00 1.00
James 265 0.02 1.10
James 270 0.30 1.10
James 280 0.61 1.10
James 290 0.81 1.00
James 300 0.37 0.42
James 310 0.54 0.39
James 600 1.00 1.00
James 610 1.00 1.00
James 620 1.00 1.00
James 630 1.00 1.00
James 950 1.00 1.00
James 955 1.00 1.00
James 960 1.00 1.00
James 965 1.00 1.00
C. Bay-Eastern Shore 430 1.00 1.00
C. Bay-Eastern Shore 440 1.00 1.00

NOTE: *Drainage to Occoquan Reservoir - delivery factors = 0.58 for nitrogen; 0.44 for phosphorus. Drainage outside

Occoquan Reservoir - delivery factors = 1.00 for both nitrogen and phosphorus.
9 VAC 25-720-50. Potomac, Shenandoah River Basin.

REGISTRAR'S NOTICE: No changes are proposed to subsections A and B; therefore, the text of those subsections is not set

out.

C. Nitrogen and phosphorus waste load allocations to restore the Chesapeake Bay and its tidal rivers.

The following table presents nitrogen and phosphorus waste load allocations for the identified significant dischargers, the
associated delivery factors used for trading or offset purposes, and the total nitrogen and total phosphorus delivered waste load
allocation for the basin. These individual significant discharger waste load allocations may be revised through the watershed
trading program contained in 9 VAC 25-720-30. The waste load allocation listed below for a discharger, or the waste load
allocation revised in accordance with 9 VAC 25-720-30, shall be achieved within four years following reissuance or modification
of the discharger's VPDES permit, but in no case later than December 31, 2010.

CBP Virginia Discharger VPDES Total TN TN Waste | Total P TP Waste
Watershed | Waterbody | Name Permit No. Nitrogen Delivery | Load Phosphorus Delivery | Load
Model ID (TN) Waste | Factor Delivered (TP)  Waste | Factor Delivered
Segment Load Allocation Load Allocation
Allocation (Ibs/yr) Allocation (Ibs/yr)
(Ibs/yr) (Ibs/yr)
190 B37R Coors VA0073245 55,000 0.42 23,000 4,100 0.74 3,000
Brewing
Company
190 B14R Fishersville VA0025291 24,000 0.42 10,000 1,800 0.74 1,400
Regional
STP
190 B32R INVISTA - VA0002160 29,000 0.42 12,000 1,300 0.74 940
Waynesboro
190 B39R Luray STP VA0062642 19,000 0.42 8,200 1,500 0.74 1,100
190 B35R Massanutten | VA0024732 18,000 0.42 7,700 1,400 0.74 1,000
PSA STP
190 B37R Merck - VA0002178 96,000 0.42 40,000 15,000 0.74 11,000
Stonewall
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WWTP

190 B12R Middle River VA0064793 83,000 0.42 35,000 6,200 0.74 4,600
Regional
STP

190 B23R North River VA0060640 190,000 0.42 82,000 15,000 0.74 11,000
WWTF

190 B22R Pilgrims VA0002313 27,000 0.42 12,000 1,400 0.74 1,000
Pride - Hinton

190 B31R Stuarts Draft VA0066877 29,000 0.42 12,000 2,200 0.74 1,600
WWTP

190 B32R Waynesboro VA0025151 49,000 0.42 20,000 3,600 0.74 2,700
STP

190 B23R Weyers Cave | VA0022349 6,100 0.42 2,600 460 0.74 340
STP

200 B58R Berryville VA0020532 5,500 0.65 3,600 410 0.74 300
STP

200 B55R Front Royal VA0062812 49,000 0.65 32,000 3,600 0.74 2,700
STP

200 B49R Georges VA0077402 31,000 0.65 20,000 1,600 0.74 1,100
Chicken LLC

200 B48R Mt. Jackson VA0026441 7,300 0.65 4,800 550 0.74 410
STP

200 B45R New Market VA0022853 6,100 0.65 4,000 460 0.74 340
STP

200 B45R North Fork VA0090263 23,000 0.65 15,000 1,800 0.74 1,300
(SIL) WWTF

200 B49R Stoney Creek | VA0028380 7,300 0.65 4,800 550 0.74 410
SD STP

200 B51R Strasburg VA0020311 12,000 0.65 7,800 900 0.74 660
STP

200 B50R Woodstock VA0026468 9,700 0.65 6,300 730 0.74 540
STP

220 AO6R Basham VA0022802 12,000 0.83 10,000 910 0.75 690
Simms
WWTF

220 AO9R Broad Run VA0091383 120,000 0.83 100,000 3,000 0.75 2,300
WRF

220 AO8R Leesburg MD0066184 120,000 0.83 100,000 9,700 0.75 6,800
WPCF

220 AO6R Round Hill VA0026212 6,100 0.83 5,000 460 0.75 340
Town WWTF

550 A25R DSC - VA0024724 36,000 1.00 36,000 2,200 1.00 2,200
Section 1
WWTF

550 A25R DSC - VA0024678 36,000 1.00 36,000 2,200 1.00 2,200
Section 8
WWTF

550 A25E H L Mooney VA0025101 220,000 1.00 220,000 13,000 1.00 13,000
WWTF

550 A22R UOSA - VA0024988 1,300,000 0.58 760,000 16,000 0.44 7,200
Centreville

550 A19R Vint Hill VA0020460 5,500 0.58 3,200 550 0.44 240
WWTF

740 BO8R Opequon VA0065552 100,000 0.74 76,000 7,700 0.75 5,700
WRF

740 BO8R Parkins Mills VA0075191 26,000 0.74 19,000 1,900 0.75 1,400
STP

900 A13E Alexandria VA0025160 490,000 1.00 490,000 30,000 1.00 30,000
SA WWTF

900 A12E Arlington VA0025143 360,000 1.00 360,000 22,000 1.00 22,000
County Water
PCF

900 A16R Noman M VA0025364 610,000 1.00 610,000 37,000 1.00 37,000
Cole Jr PCF

910 A12R Blue Plains DC0021199 580,000 1.00 580,000 26,000 1.00 26,000
(VA Share)

970 A26R Quantico VA0028363 20,000 1.00 20,000 1,200 1.00 1,200
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WWTF

980 A28R Aquia WWTF | VA0060968 59,000 1.00 59,000 3,600 1.00 3,600

980 A31E Colonial VA0026409 18,000 1.00 18,000 1,800 1.00 1,800
Beach STP

980 A30E Dahlgren VA0026514 9,700 1.00 9,700 910 1.00 910
WWTF

980 A29E Fairview MD0056464 1,800 1.00 1,800 180 1.00 180
Beach

980 A30E US NSWC- VA0021067 6,600 1.00 6,600 660 1.00 660
Dahlgren
WWTF

980 A26R Widewater VA0090387 4,600 1.00 4,600 270 1.00 270
WWTF
TOTALS: 4,916,700 3,887,100 245,200 213,130

9 VAC 25-720-60. James River Basin.

REGISTRAR'S NOTICE: No changes are proposed to subsections A and B; therefore, the text of those subsections is not set
out.

C. Nitrogen and phosphorus waste load allocations to restore the Chesapeake Bay and its tidal rivers.

The following table presents nitrogen and phosphorus waste load allocations for the identified significant dischargers, the
associated delivery factors used for trading or offset purposes, and the total nitrogen and total phosphorus delivered waste load
allocation for the basin. These individual significant discharger waste load allocations may be revised through the watershed
trading program contained in 9 VAC 25-720-30. The waste load allocation listed below for a discharger, or the waste load
allocation revised in accordance with 9 VAC 25-720-30, shall be achieved within four years following reissuance or modification
of the discharger's VPDES permit, but in no case later than December 31, 2010.

CBP Virginia Discharger VPDES Total N TN Waste | Total P TP Waste
Watershed | Waterbody | Name Permit No. Nitrogen Delivery | Load Phosphorus Delivery | Load
Model ID (TN) Waste | Factor Delivered (TP) Waste | Factor Delivered
Segment Load Allocation Load Allocation
Allocation (Ibs/yr) Allocation (Ibs/yr)
(Ibs/yr) (Ibs/yr)
270 137R Buena Vista VA0020991 35,000 0.30 10,000 4,400 1.10 4,800
STP
270 109R Clifton Forge VA0022772 39,000 0.30 12,000 4,900 1.10 5,400
STP
270 109R Covington STP | VA0025542 44,000 0.30 13,000 5,500 1.10 6,100
270 HO2R Georgia Pacific | VA0003026 99,000 0.30 30,000 66,000 1.10 72,000
/
270 104R Hot Springs VA0066303 10,000 0.30 3,100 1,300 1.10 1,400
Regional STP
270 I37R Lees Carpets VA0004677 22,000 0.30 6,600 22,000 1.10 24,000
270 135R Lexington- VA0088161 29,000 0.30 8,800 3,600 1.10 4,000
Rockbridge
WQCF
270 109R Low Moor STP__| VA0027979 7,300 0.30 2,200 910 1.10 1,000
270 109R Lower Jackson | VA0090671 14,000 0.30 4,100 1,500 1.10 1,700
River STP
270 104R MeadWestvaco | VA0003646 370,000 0.30 110,000 160,000 1.10 180,000
280 H12R Ambherst VA0031321 6,000 0.61 3,700 550 1.10 600
Town - STP
280 HO5R BWX VA0003697 120,000 0.61 71,000 760 1.10 840
Technologies
Inc
280 HO5R Greif Inc. - VA0006408 65,000 0.61 40,000 31,000 1.10 34,000
Riverville
280 H31R Lake Monticello | VA0024945 17,000 0.61 10,000 1,100 1.10 1,200
STP
280 HO5R Lynchburg City | VA0024970 420,000 0.61 260,000 26,000 1.10 29,000
STP
280 H28R Moores Creek VA0025518 290,000 0.61 180,000 18,000 1.10 20,000
Regional STP
290 H38R Powhatan CC VA0020699 7,700 0.81 6,200 480 1.10 530
STP
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300 J11R Crewe WWTP VA0020303 7,300 0.37 2,700 910 0.42 380

300 JO1R Farmville VA0083135 27,000 0.37 9,900 3,400 0.42 1,400
WwwrtP

600 GO2E Brown and VA0002780 19,000 1.00 19,000 1,900 1.00 1,900
Williamson

600 GO1E E I du Pont - VA0004669 200,000 1.00 200,000 7,800 1.00 7,800
Spruance

600 GO1E Falling Creek VA0024996 140,000 1.00 140,000 14,000 1.00 14,000
WWTP

600 GO1E Henrico County | VA0063690 780,000 1.00 780,000 78,000 1.00 78,000
WwrtP

600 GO3E Honeywell - VA0005291 1,100,000 1.00 1,100,000 52,000 1.00 52,000
Hopewell

600 GO3R Hopewell VA0066630 1,200,000 1.00 1,200,000 53,000 1.00 53,000
WWTP

600 G15E HRSD - Boat VA0081256 540,000 1.00 540,000 49,000 1.00 49,000
Harbor STP

600 G11E HRSD - James | VA0081272 570,000 1.00 570,000 52,000 1.00 52,000
River STP

600 G10E HRSD - VA0081302 500,000 1.00 500,000 46,000 1.00 46,000
Williamsburg
STP

600 GO2E Philip Morris - VA0026557 40,000 1.00 40,000 7,400 1.00 7,400
Park 500

600 GO1E Proctors Creek | VA0060194 290,000 1.00 290,000 29,000 1.00 29,000
WWTP

600 GO1E Richmond VA0063177 1,000,000 1.00 1,000,000 73,000 1.00 73,000
WWTP

600 J15R South Central VA0025437 210,000 1.00 210,000 21,000 1.00 21,000
WW Authority

610 GO7R Chickahominy VA0088480 2,300 1.00 2,300 76 1.00 76
WwwrtP

610 GO5R Tyson Foods - VA0004031 21,000 1.00 21,000 430 1.00 430
Glen Allen

620 G11E HRSD - VA0081299 640,000 1.00 640,000 58,000 1.00 58,000
Nansemond
STP

960 G15E HRSD - Army VA0081230 500,000 1.00 500,000 46,000 1.00 46,000
Base STP

960 G15E HRSD - VIP VA0081281 1,100,000 1.00 1,100,000 97,000 1.00 97,000
WwwrtP

960 G15E JH Miles & VA0003263 20,000 1.00 20,000 680 1.00 680
Company

965 CO7E HRSD - Ches.- | VA0081264 1,500,000 1.00 1,500,000 110,000 1.00 110,000
Elizabeth STP
TOTALS 12,001,600 11,155,600 1,148,596 1,184,636

9 VAC 25-720-70. Rappahannock River Basin.

REGISTRAR'S NOTICE: No changes are proposed to subsections A and B; therefore, the text of those subsections is not set

out.

C. Nitrogen and phosphorus waste load allocations to restore the Chesapeake Bay and its tidal rivers.

The following table presents nitrogen and phosphorus waste load allocations for the identified significant dischargers, the
associated delivery factors used for trading or offset purposes, and the total nitrogen and total phosphorus delivered waste load
allocation for the basin. These individual significant discharger waste load allocations may be revised through the watershed
trading program contained in 9 VAC 25-720-30. The waste load allocation listed below for a discharger, or the waste load
allocation revised in accordance with 9 VAC 25-720-30, shall be achieved within four years following reissuance or modification

of the discharger's VPDES permit, but in no case later than December 31, 2010.
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CBP Virginia Discharger VPDES Total N TN Waste | Total P TP Waste
Watershed | Waterbody | Name Permit No. Nitrogen Delivery | Load Phosphorus Delivery | Load
Model ID (TN) Waste | Factor Delivered (TP)  Waste | Factor Delivered
Segment Load Allocation Load Allocation
Allocation (Ibs/yr) Allocation (Ibs/yr)
(Ibs/yr) (Ibs/yr)
230 EO9R Culpeper VA0061590 55,000 0.61 33,000 4,100 1.03 4,200
WwrTP
230 EO2R Marshall VA0031763 7,800 0.61 4,800 580 1.03 600
WWTP
230 E13R Orange STP VA0021385 18,000 0.61 11,000 1,400 1.03 1,400
230 E11R Rapidan STP VA0090948 7,300 0.61 4,400 550 1.03 560
230 EO02R Remington VA0076805 24,000 0.61 15,000 1,800 1.03 1,900
WWTP
230 EO2R South Wales VA0080527 11,000 0.61 6,700 820 1.03 850
Utility STP
230 EO2R Warrenton VA0021172 30,000 0.61 18,000 2,300 1.03 2,400
Town STP
230 E18R Wilderness VA0083411 9,100 0.61 5,600 680 1.03 710
WWTP
560 E20E FMC WWTF VA0068110 66,000 1.00 66,000 4,900 1.00 4,900
560 E20E Fredericksburg | VA0025127 43,000 1.00 43,000 3,200 1.00 3,200
WWTF
560 E21E Haymount VA0089125 12,000 1.00 12,000 870 1.00 870
WWTF
560 E24E Haynesville CC | VA0023469 2,800 1.00 2,800 210 1.00 210
WWTP
560 E20E Little Falls Run VA0076392 97,000 1.00 97,000 7,300 1.00 7,300
WWTF
560 E20E Massaponax VA0025658 97,000 1.00 97,000 7,300 1.00 7,300
WWTF
560 E23R Montross VA0072729 1,200 1.00 1,200 91 1.00 91
Westmoreland
WWTP
560 E23E Tappahannock | VA0071471 9,700 1.00 9,700 730 1.00 730
WWTP
560 E26E Urbanna VA0026263 1,200 1.00 1,200 91 1.00 91
WWTP
560 E21R US Army - Ft. VA0032034 6,400 1.00 6,400 480 1.00 480
A P Hill WWVTP
560 E23E Warsaw VA0026891 3,600 1.00 3,600 270 1.00 270
Aerated
Lagoons
580 CO1E Omega VA0003867 16,000 1.00 16,000 1,200 1.00 1,200
Protein -
Reedville
580 CO1E Reedville VA0060712 2,400 1.00 2,400 180 1.00 180
Sanitary District
930 CO1E Kilmarnock VA0020788 6,100 1.00 6,100 460 1.00 460
WTP
TOTALS: 526,600 462,900 39,512 39,902

9 VAC 25-720-110. Chesapeake Bay - Small Coastal - Eastern Shore River Basin.

REGISTRAR'S NOTICE: No changes are proposed to subsections A and B; therefore, the text of those subsections is not set

out.

C. Nitrogen and phosphorus waste load allocations to restore the Chesapeake Bay and its tidal rivers.

The following table presents nitrogen and phosphorus waste load allocations for the identified significant dischargers, the
associated delivery factors used for trading or offset purposes, and the total nitrogen and total phosphorus delivered waste load
allocation for the basin. These individual significant discharger waste load allocations may be revised through the watershed
trading program contained in 9 VAC 25-720-30. The waste load allocation listed below for a discharger, or the waste load
allocation revised in accordance with 9 VAC 25-720-30, shall be achieved within four years following reissuance or modification
of the discharger's VPDES permit, but in no case later than December 31, 2010.
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CBP Virginia Discharger VPDES Total N TN Waste | Total P TP Waste
Watershed | Waterbody | Name Permit No. Nitrogen Delivery | Load Phosphorus Delivery | Load
Model ID (TN) Waste | Factor Delivered (TP) Waste | Factor Delivered
Segment Load Allocation Load Allocation
Allocation (Ibs/yr) Allocation (Ibs/yr)
(Ibs/yr) (Ibs/yr)
440 C16E Cape Charles VA0021288 6,100 1.00 6,100 460 1.00 460
Town WWTP
440 C11E Onancock VA0021253 3,000 1.00 3,000 230 1.00 230
WwrTP
440 C13E Shore Memorial VA0027537 1,200 1.00 1,200 91 1.00 91
Hospital
440 C10E Tangier WWTP VA0067423 1,200 1.00 1,200 91 1.00 91
440 C10R Tyson Foods - VA0004049 20,000 1.00 20,000 980 1.00 980
Temperanceville
TOTALS: 31,500 31,500 1,852 1,852

9 VAC 25-720-120. York River Basin.

REGISTRAR'S NOTICE: No changes are proposed to subsections A and B; therefore, the text of those subsections is not set

out.

C. Nitrogen and phosphorus waste load allocations to restore the Chesapeake Bay and its tidal rivers.

The following table presents nitrogen and phosphorus waste load allocations for the identified significant dischargers, the
associated delivery factors used for trading or offset purposes, and the total nitrogen and total phosphorus delivered waste load
allocation for the basin. These individual significant discharger waste load allocations may be revised through the watershed
trading program contained in 9 VAC 25-720-30. The waste load allocation listed below for a discharger, or the waste load
allocation revised in accordance with 9 VAC 25-720-30, shall be achieved within four years following reissuance or modification
of the discharger's VPDES permit, but in no case later than December 31, 2010.

CBP Virginia Discharger VPDES Total N TN Waste | Total P TP Waste
Watershed | Waterbody | Name Permit No. Nitrogen Delivery | Load Phosphorus Delivery | Load
Model ID (TN) Waste | Factor Delivered (TP)  Waste | Factor Delivered
Segment Load Allocation Load Allocation
Allocation (Ibs/yr) Allocation (Ibs/yr)
(Ibs/yr) (Ibs/yr)
240 F20R Caroline VA0073504 7,300 0.42 3,100 460 0.43 200
County STP
250 FO1R Gordonsville VA0021105 16,000 0.02 330 1,000 0.58 590
STP
260 FO04R Ashland VA0024899 38,000 0.51 19,000 2,400 0.58 1,400
WWTP
260 FO9R Doswell VA0029521 110,000 0.51 56,000 6,800 0.58 4,000
WWTP
590 F27E Giant VA0003018 170,000 1.00 170,000 22,000 1.00 22,000
Yorktown
Refinery
590 F27E HRSD - York VA0081311 310,000 1.00 310,000 19,000 1.00 19,000
River STP
590 F14R Parham VA0088331 5,200 1.00 5,200 520 1.00 520
Landing
WWTP
590 F14E Smurfit Stone | VA0003115 300,000 1.00 300,000 28,000 1.00 28,000
- West Point
590 F12E Totopotomoy VA0089915 120,000 1.00 120,000 7,600 1.00 7,600
WWTP
590 F25E West Point VA0075434 15,000 1.00 15,000 910 1.00 910
STP
940 CO4E HRSD VA0028819 1,900 1.00 1,900 120 1.00 120
Mathews
Courthouse
STP
TOTALS: 1,093,400 1,000,530 88,810 84,340

VA.R. Doc. No. R04-78; Filed February 1, 2005, 2:26 p.m.
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TITLE 12. HEALTH

STATE BOARD OF HEALTH

Titles of Regqulations: 12 VAC 5-380. Regulations for the
Licensure of Home Health Agencies (REPEAL).

12 VAC 5-381. Regulations for the Licensure of Home
Care Organizations (adding 12 VAC 5-381-10 through
12 VAC 5-381-360).

Statutory Authority: §§ 32.1-12 and 32.1-162.12 of the Code
of Virginia.
Public Hearing Date: April 12, 2005 - 10 a.m.

Public comments may be submitted until April 22, 2005.
(See Calendar of Events section
for additional information)

Agency Contact: Carrie Eddy, Senior Policy Analyst,
Department of Health, Center for Quality Health Care Services
and Consumer Protection, 3600 West Broad Street, Suite 216,
Richmond, VA 23230, telephone (804) 367-2157, FAX (804)
367-2149 or e-mail carrie.eddy@vdh.virginia.gov.

Basis: The regulation is promulgated by the Center for Quality
Health Care Services and Consumer Protection of the
Department of Health under the authority of § 32.1-162.12 of
the Code of Virginia, which grants the Board of Health the
legal authority to "prescribe such regulations governing the
activities and services provided by home care organizations
as may be necessary to protect the public health, safety and
welfare."

Purpose: The purpose of the proposed regulation is to protect
and promote public health, safety and welfare through the
establishment and enforcement of regulations that set
minimum standards for the operation of organizations
providing home-based care. In addition, the purpose of the
regulation is to assure quality health care through appropriate
review and inspection while protecting the right to privacy of
patients without unreasonably interfering with the provision of
that care. The intent of the proposed regulation is to be more
reflective of the changes occurring in the industry in the last
decade, while providing the necessary consistency in the
provision of services in order to assure safe, adequate and
efficient home care organization operation.

Substance: As provided in §32.1-162.12 of the Code of
Virginia, provisions of the proposed regulation include: (i) an
informed consent contract, (i) the qualifications and
supervision of licensed and nonlicensed personnel, (iii) a
complaint procedure for consumers, (iv) the provision and
coordination of treatment and services provided by the
organization, (v) clinical records kept by the organization, and
(vi) utilization and quality control review procedures and
arrangements for the continuing evaluation of the quality of
care provided. Additionally, the regulation "shall be
appropriate for the categories of service" included in the
definition of home care organizations found in the § 32.1-
162.7 of the Code of Virginia. In addition, the department
recognized the need to update the current regulation to
address: (i) home visits, (ii) infection control practices, and (iii)
consumer complaint procedures. The regulation governs the
licensure of home care organizations unless they are
specifically exempt from licensure as allowed in § 32.1-162.8
of the Code of Virginia.

Issues: The existing regulation governing home care
organizations was promulgated in 1990. With changes in the
home care industry, medical technology, and the Code of
Virginia itself, the department recognized the need to update
the regulation to be more reflective of those changes.
Because services are rendered in a patient’s residence, home
care providers are not subject to the same public scrutiny as
more formal health care institutions, i.e., hospitals and nursing
facilities, making regulatory oversight of home health services
an important governmental function. State licensure programs
provide citizens with low cost assurance programs that
licensees are delivering quality care. However, a critical
component of any licensure program is that the licensure
standards reflect currently accepted standards of practice.
Since the home care organization regulation was promulgated
over a decade ago, it no longer reflects "state of the art"
criteria.

In 1991, the General Assembly amended the entire home
health care section of the Code of Virginia, Article 7.1 (§ 32.1-
162.7 et seq.) of Chapter 5 of Title 32.1. Changes that
affected the regulation include: (i) redefining home care
services  specifying  personal care services and
pharmaceutical services to "individuals who have or are at risk
of an illness, injury, or disabling condition," (ii) additional
exemptions from licensure, and (iii) requiring a criminal record
check for new employees. Those changes by themselves
rendered the regulation out of step with the requirements of
the law. However, the regulation reflects needed changes in
many other sections as well, including but not limited to: (i)
eliminating duplicative standards, (ii) reworking archaic
language, and (iii) expanding the licensure process
explanation.

In addition to statutory changes and regulatory expectations,
the evolution of the home-based health care industry and
advances in medical technology now allow the elderly, the
disabled, and persons with higher disease acuity levels to
remain in their own homes, rather than being admitted to
medical care facilities. Providing more complex and potentially

invasive procedures in a patients home requires a
strengthening of licensure standards in the areas of
organization management, quality assurance, personnel

requirements, and personal care services, and initiating new
standards regarding infection control and home visits.

Responsible for implementing the medical care facilities and
services regulatory program, the department recognized the
need for stronger standards and a more user friendly
regulation to ensure the welfare and safety of individuals
receiving home-based care. Much work was necessary in
order to bring the entire regulation up to currently accepted
standards and practice. The approach used in developing the
proposed regulation was to strive for simplicity, to avoid being
burdensome, to meet the requirements of the law, and to
reflect the home care industry’s expansion into more medically
oriented care. The primary advantage to the public as a result
of that effort is the enhancements made to the regulation,
which include:

1. Adding requirements for criminal record clearance for any
compensated employee, a result of changes in the Code of
Virginia;
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2. Detailing the consumer complaint procedures;

3. Including home visits to patients as part of the licensing
inspection;

4. Instituting quality improvement assessment indicators
and infection control practice standards;

5. Eliminating the geographic service areas;

6. Coordinating standards, thereby eliminating
contradictions with federal certification (Medicare/Medicaid)
requirements;

7. Updating the insurance and medical record criteria to
reflect correct practices;

8. Adopting a biennial inspection protocol;

9. Deleting the medical supplies and medical appliance
section of the current regulation and broadening the
personal care services section, a result of changes in the
Code of Virginia;

10. Ensuring that the regulation is clearly understandable by
updating the language and eliminating ambiguities; and

11. Reorganizing the regulation into a more user friendly
format. The new arrangement is logical and orderly,
facilitating use of the regulation.

There are no disadvantages to the public, the Commonwealth,
or the home care organizations as a result of the proposed
regulation. Every effort has been made to ensure the
regulation protects the health and safety of patients receiving
home care services while allowing providers to be more
responsive to the needs of their patients. Failure to implement
the regulation would cause the current regulation, which is
outdated and not reflective of the industry today, to remain in
effect.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. Due to the extensive
nature of the changes, Virginia Department of Health (VDH)
proposes to replace the entire home care regulation with a
new set of regulations. The proposed substantive changes are
(i) adding supervision, continuing education, and qualification
requirements for personnel, (ii) adding one year of experience

or ftraining in direct health care delivery services to
administrator  qualifications and requiring all back-up
administrators to have the same qualifications as

administrators, (iii) increasing license fees, (iv) switching from
annual inspections to biennial inspections, and (v) eliminating
the restriction requiring home care agencies to provide
services only in a defined geographic area. Other changes
include adding a statutorily-required background check
requirement for compensated employees, clarifying the type of
insurance coverage required, requiring home visits to be part
of the inspection protocol, clarifying the quality improvement
assessment indicators, removing any requirements that
contradict with Medicaid and Medicare certification
requirements, detailing consumer complaint procedures, and
clarifying financial control standards for initial licensure.

Estimated economic impact. These regulations contain rules
for the operation, licensure, and inspection of home care
organizations. Approximately 85 home care organizations
currently fall under these regulations. This action contains
numerous substantive changes for the home care industry. As
discussed below, a few of the proposed changes are likely to
introduce unnecessary industry-wide compliance costs.

Supervision, Continuing Education, and Personnel
Qualifications. The proposed regulatory language with respect
to the supervision and continuing education requirements for
personnel providing different levels of services seems to be
excessive. Excessive supervision and continuing education
requirements have the potential to create significant economic
costs for both providers and private paying customers.

Section 32.1-162.7 of the Code of Virginia describes three
types of services in the definition of a home care organization:
(1) home health services, (2) personal care services, and (3)
pharmaceutical services. The proposed regulations define a
uniform title, "home attendant," for personnel providing home
health services and/or personal care services. The term
"home health services" is not used or defined as it is in statue,
but rather these services are described in terms of the
services provided by a "home attendant." The proposed
regulatory language in 12 VAC 5-381-320 and 12 VAC 5-381-
360 delineating home health services and personal care
services is as follows:

Home attendant services:

A. Services of the home attendant may include, but are not
limited to:

1. Assisting clients with: (i) activities of daily living; (ii)
ambulation and prescribed exercise; and (iii) other special
duties with appropriate training and demonstrated
competency;

2. Assisting with oral or topical medications that the client
can normally self-administer;

3. Measuring and recording fluid intake and output;

4. Taking and
respiration;

recording blood pressure, pulse and

5. Recording and reporting to the appropriate health care
professional changes in the client’s condition;

6. Documenting services and observations in the home care
record; and
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7. Performing any other duties that the aide is qualified to
do by additional training and demonstrated competency,
within state and federal guidelines.

Personal care services:
B. The personal care services shall include:
1. Assistance with the activities of daily living;

2. Taking and recording vital signs, if indicated in the
personal care plan;

3. Recording, and reporting to the supervisor, any changes
regarding the patient's condition, behavior or appearance;
and

4. Documenting the services delivered in the patient's
record.

Personal care services may also include instrumental
activities of daily living related to the needs of the patient.

These descriptions clearly indicate that home health services
are more medically demanding and extensive than personal
care services. However, the proposed regulations provide only
one title and define all home care aides, home health aides,
and personal care aides as "home attendants." The proposed
regulations also require that home attendants providing home
health services work under the supervision of an appropriate
health care professional and be supervised on-site at least
once every 30 days by a therapist, a registered nurse (RN), or
a licensed practical nurse (LPN). Similarly, home attendants
providing personal care services are required to work under
the supervision of an RN and be supervised on site at least
once every 30 days by an RN, or an LPN.

The proposed requirement for supervision of home attendants
providing only personal care services by an RN or LPN is
problematic. First, the statutory language in § 32.1-162.7 of
the Code of Virginia appears to envision no supervision for
personal care services. The statute specifically requires home
health services to be "provided by or under the direct
supervision of any health care professional under a medical
plan of care." By contrast, this specific supervision language is
omitted in the description of personal care services. Second,
the proposed supervision requirement for personal care
services will force home care organizations wishing to provide
only personal care to hire an RN or an LPN and introduce
significant compliance costs. According to the Bureau of Labor
Statistics, the most recent mean annual salary for registered
nurses and licensed practical nurses in Virginia was $47,610
and $30,740, respectively.

The driving force behind the proposed supervision
requirement for personal care services is concern about the
protection of consumer health, safety, and welfare. In relation
to this concern, it is imperative to note that these rules
primarily regulate the provision of services to private payers
who do not receive any public assistance.” It is also imperative

' Home care organizations providing services to Medicare recipients are
routinely exempted from this regulation. Medicaid home care providers are not
subject to these regulations. However, during this review, it was determined
that the provision of personal care services by DSS is subject to these
regulations.

to note that some of these services are nonmedical personal
care services. It is not clear whether customers receiving only
personal care services require the same level of protection as
those receiving health-related services. Moreover, it is not
clear whether personal care customers need assistance from
a nurse to assess the impact of nonmedical support services
on themselves. Bishop (1999, p. 283) suggests that while
nurses are more likely to best assess the effects of health-
related services on customers, individuals and families are
likely to best assess the effects of compensatory nonmedical
services.

VDH provided no evidence that unsupervised provision of
nonmedical personal care poses significant health, safety, or
welfare risks, and that supervision will reduce these risks.
Instead, VDH argued that provision of all personal care
services falls under the protected scope of nursing practice
and that nursing delegation rules prevent the provision of
these services without the supervision of a nurse. Contrary to
VDH’s belief, the executive director of the board of nursing
stated on September 2, 2004, that "there is nothing in the
scope of nursing practice regulations prohibiting provision of
some personal care services by a home attendant without
nursing supervision." The director of the nursing board is also
of the opinion that "it is reasonable for some personal care to
be provided without nurse supervision."

Medicare rules do not currently specify any supervisory
requirements when only personal care services are provided.
Moreover, the Department of Social Services’ (DSS)
experience with providing home care services and the
Department of Medical Assistance Services’ (DMAS)
experience with providing home care services through the
consumer-directed model do not support the supervision of
personal care personnel.2

DSS has been providing home care services, including
assistance  with bathing, dressing, toileting, and
eating/feeding, to over 5,000 adults every year for more than
ten years. DSS requires minimal qualifications from home-
based providers who provide personal care services. These
qualifications are that all such providers (1) be at least 16
years old (homemaker providers must be 18 years old), (2)
have a background check, and (3) demonstrate through
interviews, references, and employment history basic
knowledge and skills required for the job (22 VAC 40-700-30).
There are no specific medical supervision requirements in the
DSS regulations. Despite the lack of supervision of personnel
providing ADLs, DSS staff is not aware of any significant
concerns with the quality of care provided and report that the
rate of complaints has been relatively low.

Similarly, under the consumer directed model, DMAS rules
require that personal care aides (1) be at least 18 years old,
(2) be able to perform the personal care tasks required by the

2 An online survey conducted by VDH at the request of DPB revealed that at the
least Hawaii, Ohio, Massachusetts, Pennsylvania, Vermont, lowa, West Virginia,
and Alabama do not require licensure for home care providers. Moreover, there
is reason to believe that Connecticut, Colorado, Michigan, Wisconsin, South
Carolina, and Kentucky do not have licensure requirements for service
organizations providing only personal care. The fact that these states do not
require licensure indicates a lack of substantiated health and safety risks
associated with the provision of non-health care services.
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client, and (3) pass the background check. Training, where
necessary, is provided by the client or by a facilitator hired by
DMAS. The aide’s work is overseen by the client or by the
facilitator who is not required to be an RN or have a degree in
a human services field. Thus, the DMAS supervision
requirement for consumer directed personal care is
considerably less stringent than that proposed supervision
requirements.

The need for nurse supervision of personal care providers
apart, the proposed regulations require both home health
service and personal care service personnel to receive exactly
the same number of hours (12 hours per year) of continuing
education or training. While it is not clear whether continuing
education should be required for personal care providers at
all, at the least, the level of ongoing education should be
commensurate with the type of service provided. By not doing
so, the proposed regulations are not cost effective and are
likely to lead to a waste of resources.

Contrary to the supervision and continuing education
requirements, the proposed regulations distinguish between
home health services and personal care services in
establishing personnel qualifications. Home attendants
providing personal care services will be able to qualify by
passing the Medicare competency evaluation, which does not
require the evaluation of personnel in tasks they will not be
furnishing to clients. The other option available for personnel
providing personal care services is the satisfactory completion
of a Medicaid aide training course for personal/respite care
services. These two options for qualification are the least cost
alternatives available to personnel providing personal care
services. By requiring competency only in the areas in which
services are to be provided, these proposed personnel
qualifications are likely to be cost effective and economically
efficient.

In summary, the proposed regulations establish the same
supervisory and continuing education requirements for
personnel providing personal care services and for personnel
providing home health services. Moreover, the economic
implications of failing to distinguish between the personal care
and home health care when establishing supervisory
requirements for the personnel could be quite significant.

The proposed supervision requirements eliminate economic
incentives for providers wishing to provide and specialize in
only personal care, but not in home health care. Under the
proposed language, a personal care provider will be forced to
hire a registered nurse or a licensed practical nurse to provide
supervision, even if no home health care services are
provided. Thus, these requirements can be expected to
introduce unnecessary compliance costs and consequently
create economic inefficiencies. One key unintended
consequence of this regulatory provision will be to raise the
price of personal care services, which is likely to result in a
reduction in the number of hours purchased.

As mentioned previously, these rules primarily regulate the
provision of services to private payers who do not receive any
public assistance and DSS provision of personal care
services. The likely effect of the proposed regulations on
customers is very much analogous to them not being able to

buy a beverage without having to buy the entire combo meal
at a fast food restaurant. In the home care market,
unnecessary compliance costs will artificially raise the cost of
personal care and equate it with the price of home health
care. Distorted, or artificially high, personal care price is likely
to discourage some customers from getting the personal care
services they would have otherwise purchased. Thus, the
providers will be forced to give less and customers will be
forced to receive less than the economically optimal amount of
personal care. In other words, economic resources of a
customer are likely to be channeled into different uses that are
not as desirable as personal care. This phenomenon is called
as "allocative inefficiency," a technical term for the waste of
society’s scarce resources.

In addition, higher prices will encourage some customers to
seek unregulated forms of personal care services such as the
services offered by a family member, a neighbor, or an
unlicensed organization. This may undermine the very intent
of the proposed regulation, which is to protect the health,
safety, and welfare of customers. For example, when these
rules are adopted, DSS will no longer be able to provide the
same amount of personal care services it currently provides
due to increased costs associated with supervision of
personal care services involving ADLs. Some low-income
individuals are very much likely to stop receiving these
services altogether, as they probably cannot afford to
purchase these services privately. Similarly, there is little
doubt that privately paying customers are likely to reduce
consumption of personal care services in response to higher
prices. Thus, it is impossible to conclude that the proposed
regulations will achieve their goal of protecting health, safety,
and welfare when it unambiguously reduces the consumption
of needed personal care services.

In more personal terms, this regulation raises the cost to
individuals of hiring personal care assistance. It does so by
forcing consumers of this type of care to either to purchase a
more expensive type of home care than they want or need or
to go without altogether. For those who do choose to buy the
more expensive form of home care, when they would
otherwise have chosen a lower-priced alternative, the
proposed regulations reduce the amount of money these
clients have to spend on other goods. An unintended
consequence of these regulations for those home care
customers who choose to go without or to go to unregulated
sources of home care is likely to be a lower quality health care
under these regulations than under the existing regulations.
VDH has not been able to provide any information that would
lead one to conclude that there will be a net improvement in
home care under the proposed supervision requirement. With
or without this proposed rule, those who wish to purchase the
more expensive type of care may do so if they wish. So, there
is no reason to force individuals wishing to purchase a lower-
priced product to pay for a higher-priced product when they do
wish to do so.

Since these rules apply to many providers and affect
thousands of private paying customers on a daily basis, even
a small unnecessary increase in price could have significant
economic consequences. For example, assuming that there
are 5,000 customers who need two hours of personal care
services every day and that these services could be provided
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at an hourly rate that is $3 to $5 less than the hourly rate for
the home health services, customers needing only personal
services could save between $10.9 million to $18.2 million a
year, or $2,190 to $3,650 per person per year if these
regulations were to distinguish different levels of home care.
These are significant adverse implications for both customers
and providers and beg the question: is it feasible to distinguish
different levels of home care provided in Virginia and avoid a
significant waste of resources?

To answer this question, one must ask whether it is practically
possible to distinguish between different categories of home
care services. The term "home care" is arbitrarily used to
describe a wide spectrum of services ranging from skilled
nursing and physical therapy to assistance with activities of
daily living and even sometimes assistance with homemaker
services. However, home care services can be relatively
easily categorized with respect to their intended effect on the
person receiving the service. For example, Bishop (1999)
describes two categories of home care services: ones that
focus on restoration, improvement, and maintenance of health
and ones that focus on ongoing support for daily functioning.
So, it seems possible to classify home care services as (1)
medical services and (2) nonmedical services.

Furthermore, a 2002 position paper by Home Care Aide
Association of America (HCAAA) may be used as a starting
point to tailor these regulations such that they distinguish
between different types of services and supervision
requirements. HCAAA suggests three levels of home care
aides with associated duties, training, and supervision.3 Duties
of Home Care Aide | are outlined as assisting with
environmental services such as housekeeping and
homemaking services excluding personal care. Duties of
Home Care Aide Il are described as assisting clients and/or
families with home management activities and personal care
excluding duties that fall under a medically directed plan of
care and excluding assistance with medication, or wound
care. Duties of Home Care Aide Il include working under a
medically supervised plan of care to assist the client and/or
family with household management and personal care. This
position paper shows that it is feasible to define different
levels of home care and to establish different levels of
supervision depending on the type of service provided.

Available information strongly indicates that these regulations
could easily be tailored to minimize, if not eliminate, their
adverse economic effects on customers and providers,
without posing any additional health and safety risks for the
consumers. Additionally, the Code of Virginia not only allows,
but also seems to require that these regulations distinguish
between different levels of home care. So, for instance, the
home health services mentioned in § 32.1-162.7 of the Code
of Virginia could be defined as services that are similar to the
Home Health Aide Ill services mentioned in the HCAAA
position paper. Similarly, personal care services mentioned in
the Code of Virginia could be defined as services that are
similar to the Home Health Aide Il services. The services

% This paper does not provide detailed information with respect to the type of
supervision.

described for Home Health Aide | appear to closely resemble
statutorily exempt services.

The potential pay-off that can be expected from additional
efforts to distinguish among the different levels of home care
service appears to be significant. Supervision of personnel
providing personal care services may not be required, or
experienced personal care personnel could provide any
supervision that may be required without having personal care
providers hire a registered nurse or a licensed practical nurse.
Also, continuing education requirements for personnel may be
revised to recognize the different levels of skill required for
personal care personnel and home health personnel.

Administrator Qualifications

The proposed regulations add one-year training and
experience in direct health care delivery to the existing
qualifications for administrators. Also, the new language
specifies that currently required supervisory experience be
acquired within the last five years. In the past, the department
received applications from people who were not qualified for
the position, such as from a person with restaurant
management experience or with experience in a position
distantly related to health care. In one case, a home health
care provider with tenure many years ago in home care who
had abandoned all of his patients and was a defendant in an
investment scam litigation applied for an administrator
position. The purpose of these requirements is to make sure
that administrators possess appropriate training and
experience to manage a home care business.

While the main purpose of more advanced administrator
qualifications is increasing the health and safety protection
afforded to patients, the actual costs and benefits of this
requirement will depend on the current compliance level with
the proposed standards. Therefore, it is not clear whether the
proposed administrator qualifications will introduce significant
costs. In addition, the proposed regulations will require the
person acting on behalf of the agency administrator to meet
the same requirements as the administrator. According to
comments received from members of the industry, this new
requirement may place additional costs and burdens on home
care organizations, especially on smaller organizations. In its
submission package, VDH did not address the reasons for the
identical requirements for the back up administrator. Since the
agency has been unable to provide any examples of problems
with unqualified personnel acting on behalf of administrators, it
cannot be considered likely that the additional costs to home
care organizations will lead to an increase in patient safety or
quality of care. It is unclear whether the same level of
qualifications is necessary for the back up administrators, as
their responsibility is by definition temporary. It seems more
likely that allowing a person with lower level qualifications to
be a back up administrator would actually add to the net
economic benefits.
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Licensure Fees

The proposed changes will significantly increase license fees.
The fee changes are summarized in the following table.

Annual Type Current | Proposed
Budget Fee Fee
Over Initial License $200 $500
$200,000 Renewal License $100 $500
$100,000 to | Initial License $150 $500
$199,999 Renewal License $75 $500
Less than | Initial License $100 $500
$100,000 Renewal License $50 $500
All License Reissue $25 $250
All License Extension/ | $25 $50
Late Fee
All Exemption NA $75
Determination

According to VDH, fees have not been updated since 1990.*
In fiscal year 2003, the annual budget for the home care
program was $176,430, which covered surveyors’ salaries,
benefits, travel expenses, and all other miscellaneous
expenses. The average cost of a survey was about $1,680.
However, VDH only collected a total of $17,220 from all
providers, or about $202 per provider. Thus, approximately
90% of total survey costs was financed through general fund
revenues and only 10% through license fees. With the
proposed fee structure, the department will collect
approximately $42,500 from providers every year. In short,
proposed changes will shift a higher proportion of costs to
operate the licensing program from the general fund to
providers.

On average, a provider will pay an additional $298 per year.
Most home care recipients are private payers. Thus, the ability
of providers to pass on some of the costs to their patients
seems to be significant. However, the potential effects on
prices and the quantity of services purchased do not seem to
be significant due to large number of customers who will share
the increase in fees. In exchange for very small costs on
individual customers and providers, the main benefit of this
change is the reduction in the general fund monies needed to
finance this program.

Inspection Frequency

Another significant change is the proposal to conduct state
inspections every two years rather than every year. The scope
of the inspections covers the qualifications of the personnel,
provision and coordination of services, management,
operations, staffing, equipment, and clinical records, and
quality of care. The department notes that the complaint rate
for the home care program is nominal and indicates that
complaints would be investigated when they are received
regardless of when periodic inspections are scheduled. Thus,
there does not seem to be a good reason to expect significant
adverse health and safety effects from less frequently
conducted state inspections.

* Consumer prices have increased by 45% on average since 1990.

On the other hand, biennial inspections will provide significant
savings in staff time. The department notes that the number of
licenses has been increasing in the last four years. The
biennial inspections are expected to relieve some of the
increase in the workload, allow the current staff to meet the
current periodic survey needs, and improve complaint
investigations.

Service Areas

The proposed changes will eliminate the restriction requiring
home care agencies to provide services only in a defined
geographic area. Under current regulations, home care
organizations are limited to serve patients in service areas
"geographically limited to the county or independent city in
which that agency’s office is located and the counties or
independent cities immediately contiguous to that location or
both." The removal of this restriction will provide significant
benefits to providers as well as customers without introducing
any additional public health and safety risks.

No change in health and safety risks is expected because
there is no evidence indicating that service area boundaries
contribute to improved quality of care or that home care
organizations provide emergency services. Also, other health
care professionals who provide care in home settings (such as
physicians and therapists) are not restricted as to where they
may accept patients.

The benefits of removing this restriction are significant.
Without this restriction, home care providers will make their
"location" decisions based on economic factors rather than
regulatory requirements. Since firms strive to maximize profits,
they are likely to provide services where the demand is
highest and consequently improve access to services where
they are needed the most. This change is also likely to
contribute to competition in the home care market. Without
geographic boundaries, a home care organization does not
just compete with other (if any) providers within the same
boundary, but all providers within reach of a customer. The
customers will also have a broader selection of providers to
choose from. If they are not satisfied with a provider, they can
go to another provider that may not be in the same geographic
area. The expected outcome is a market structure with
characteristics much closer to that of a competitive market.
Providers are likely to save because of the additional flexibility
regarding where to locate or whom to serve. Customers are
likely to benefit as they can now freely choose to receive
services from any provider that suits them best. The overall
expected result of the proposed change is an improved
allocation of society’s scarce resources and a net positive
economic impact.

Other Miscellaneous Changes

The remaining changes are not likely to produce significant
economic effects. They are mainly clarifications of current
practice and updating of language to incorporate statutory
changes that have occurred since 1990. These changes
include adding a statutorily required background check for
compensated employees, clarifying the type of insurance
coverage required, requiring home visits to be part of the
inspection protocol, clarifying the quality improvement
assessment indicators, removing any requirements that
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contradict Medicaid and Medicare certification requirements,
detailing consumer complaint procedures, and clarifying
financial control standards for initial licensure. These changes
can be expected to increase the clarity of the regulation and
provide some benefit to regulated community, at no significant
additional cost.

Businesses and entities affected. The proposed regulations
apply to approximately 85 home care providers licensed by
the state.

Localities particularly affected. No localities are expected to be
affected any more than others.

Projected impact on employment. The likely effects of the
supervision requirement on employment are differential on
providers according to the types of services provided and the
market characteristics in the geographic area they are
currently operating in. The supervision requirement may have
caused hiring new personnel for personal care only providers
but may have also increased compliance costs, which would
have reduce the number of employment positions. On the
other hand, the providers offering home health services in
conjunction with the personal care services probably already
have nursing personnel who can provide supervision
eliminating the need to create additional positions for
supervision, but the enhanced ability to charge higher prices
for personal care under the supervision requirement may have
contributed to their profitability and created new employment
at the consumers’ expense. In general, the proposed
supervision requirements have been probably causing some
providers to hire personnel beyond the economically optimal
level while causing some other providers to reduce personnel
below the optimal level. Since the supervision requirement
distorts the prices in home care market, the overall effect on
net employment is to drive it away from the optimal level,
causing significant waste of resources.

The removal of geographic service area limitations could
result in employment effects as well. Some home care firms
will have reduced compliance costs, as they will now be able
to make their location decisions based on economic factors
alone. This may encourage firms to enter into the home care
market in certain geographic areas, which would contribute to
employment. On the other hand, some incumbent home care
providers will face new competition and may lose some of
their customers, leading to a reduction in the number of
personnel needed to run their business. Additionally, some
incumbents may be able to reduce their compliance costs
because of no longer having to serve an entire geographic
area. Contrary to the supervision requirements, removal of
service area limitations is likely to improve allocative
efficiency. This will be achieved through encouraging
competition in the home care market and removing restrictions
that distort current prices. While some providers will reduce
their employment, others will increase their employment
relative to current levels. Whether the net effect of removing
geographic restrictions is an increase or decrease in
employment, it will improve allocative efficiency and prevent
waste of society’s valuable resources.

In short, not only the net employment effects of each of these
changes are ambiguous, but also the magnitudes of their

opposing effects on "allocative efficiency” are not known.
Thus, it is impossible to make a conclusive statement about
the net effect of the proposed regulations as a package on
employment.

Effects on the use and value of private property. Similarly, no
uniform effect on the value of businesses providing home care
should be expected. Each provider will experience differential
effects depending on whether the proposed changes improve
their profitability or not. Some providers may experience
improved profitability as result of improved regulatory design
such as the removal of service area limitation while others
may be hurt by it. The proposed supervision requirement
could have been hurting or improving the profitability of an
individual provider. Thus, it is impossible to make a conclusive
statement about the net effect of the proposed regulations as
a package on the use and value of businesses in Virginia's
home care market.
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Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: Generally, VDH takes
strong exception to statements made and conclusions drawn
in the EIA regarding the proposed "Regulations for the
Licensure of Home Care Organizations," specifically those
questioning VDH’s application of the home care law and the
economic impact of the proposed regulation on the licensed
entities. As the executive agency tasked with administering
this statutorily authorized program, VDH will continue its
commitment to administering it according to the law and
nationally recognized standards of practice. Any questions
regarding the economic viability of this program is solely within
the purview of the General Assembly to determine. VDH takes
exception to the more major disparities in the EIA related
directly to the proposed regulation:

1. DPB’s comments do not take into consideration the
improvements in medical technology that allows more
acutely ill individuals to remain in their own homes rather
than being hospitalized or admitted to nursing facilities.
Because of the increased acuity levels of consumers
receiving home care services, personnel providing care
must have the training to recognize any degree of functional
change, in addition to properly caring for that individual
without causing harm to the individual or themselves. As the
population ages, this will become more apparent and
necessary.

With increasing national attention focused on concerns
about the quality of care for the elderly and disabled it would
be counter to reduce agency protections that have been in
place for 13 years. Examples of the concern include
Senator Grassley’s congressional oversight committee and
the Governor’s Task Force on Aging and public commitment
to protections for the Commonwealth’s seniors.

2. Twelve hours is a standard training expectation within the
human resource industry, VDH is requiring nothing more
than is required by DSS in its own "Local Department
Approved Standards," not to mention the Centers for
Medicare and Medicaid, as well as other states that require
home care licensure. VDH strongly disagrees that the
"ongoing education requirements" are "excessive" and
"likely to lead to a waste of resources" as continued training
allows individuals to "grow in their jobs," thus assuring a
competent work force for the organization and greater
services and protections for the patients receiving care from
those organizations. In addition, the proposed regulation
clearly allows for needed training in conjunction with
supervisory visits, which results in reduced costs, not
increased costs.

3. The stipulation that an RN provides supervision and
oversight of services has been a regulatory requirement
since 1991, so this is not a new requirement. This accepted
policy for oversight has been a true quality of care
safeguard. Section 32.1-162.12 (Regulations) of the Code
requires that "such regulations governing the activities and
services" of home care organizations address "quality
control review procedures and arrangements for the

continuing evaluation of the quality of care provided." Only
licensed professionals can perform this assessment.

At the request of the provider community, the proposed
regulation was developed to conform to the federal
certification requirements, which stipulate RN oversight.

4. VDH takes issue with the statement: "It is not clear
whether customers receiving only personal care services
require the same level of protection as those receiving
health-related services." Clearly, the General Assembly
addressed that concern by including personal care services
as an adjunct to the home care services when the law was
amended in 1991.

5. DPB is confusing the "professional management model"
of care with the "consumer-driven model" of care. In the
"professional management model," workers are employed
by public or private, non-profit or proprietary organizations
that include home care agencies and agencies providing
personal care services. These agencies are regulated by
state licensing laws and assume responsibility for recruiting,
screening, training, paying and supervising the workers, as
well as the administrative costs associated with recruitment,
training, supervision and payroll functions. Client needs are
assessed, care plans developed to meet those needs, and
workers assigned to the client. Although given choices,
clients typically do not have direct control over the type of
services provided, the choice of workers, or the work
schedule.

The EIA does not point out that the DSS’s adult service
entities are currently operating in violation of the law by
providing services without being licensed as required.
Currently, the law does not recognize an exemption for
DSS’s practices, as it does with federally certified programs
under Medicare and Medicaid. Nor does the EIA explain
that DMAS has requirements for both "professional
management model" as well as and the "consumer-driven
model" of care.

6. Statements such as "the requirements can be expected
to introduce unnecessary compliance costs and
consequently create economic inefficiencies" and "to
purchase a more expensive type of care than [customers]
want or need or to go without altogether" are misleading
and speculative. In the past year, there has been a 31%
increase in the number of entities requesting licensure,
clearly an indication that home care has become an
accepted and well-understood part of the health care
system. With the burgeoning of the home care industry as
the population ages it is necessary to have appropriate and
adequate standards in place to assure consistency across
the industry. VDH believes the proposed regulation
accomplishes those protections, without being overly
burdensome to providers.

In summary, VDH and the State Health Commissioner are
committed to continuing its efforts in administering the home
care program effectively, as Virginia law authorizes. The
agency’s mission requires nothing less. Until such time as the
General Assembly elects to amend and reenact the home
care statutes, VDH will continue to advocate for the protection
of vulnerable individuals receiving health care services in their
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homes and out of the scrutiny of public review. VDH
welcomes the opportunity to allow those affected by the
proposed regulation to comment in order to modify any
requirement, if necessary. In the two exposure drafts sent to
interested parties in preparation for complying with the
Administrative Process Act (APA), respondents have not
commented that the regulation is confusing or overly
burdensome as written.

Summary:

The proposed regulatory action repeals the existing
Regulations for the Licensure of Home Health Agencies
(12 VAC 5-380) and promulgates the Regulations for the
Licensure of Home Care Organizations (12 VAC 5-381).

The proposed changes (i) add supervision, continuing
education, and qualification requirements for personnel, (ij)
add one year of experience or training in direct health care
delivery services to administrator qualifications and require
all back-up administrators to have the same qualifications
as administrators, (iii) increase license fees, (iv) switch from
annual inspections to biennial inspections, and (v) eliminate
the restriction requiring home care agencies to provide
services only in a defined geographic area.

Other changes include adding a statutorily-required
background  check requirement for compensated
employees, clarifying the type of insurance coverage
required, requiring home Vvisits to be part of the inspection
protocol, clarifying the quality improvement assessment
indicators, removing any requirements that contradict with
Medicaid and Medicare certification requirements, detailing
consumer complaint procedures, and clarifying financial
control standards for initial licensure.

CHAPTER 381.
REGULATIONS FOR THE LICENSURE OF HOME CARE
ORGANIZATIONS

PART I.
DEFINITIONS AND GENERAL INFORMATION.

12 VAC 5-381-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings unless the context clearly
indicates otherwise:

"Activities of daily living (ADLs)" means bathing, dressing,
toileting, transferring, bowel control, bladder control and
eating/feeding. A person’s degree of independence in
performing these activities is part of determining the
appropriate level of care and services.

"Administer"” means the direct application of a controlled
substance, whether by injection, inhalation, ingestion or any
other means, to the body of a client by (i) a practitioner or by
his authorized agent and under his direction or (ii) the client at
the direction and in the presence of the practitioner as defined
in § 54.1-3401 of the Code of Virginia.

"Administrator" means a person designated in writing by the
governing body as having the necessary authority for the day-
to-day management of the organization. The administrator
must be a full-time employee. The administrator and the

director of nursing may be the same individual if that individual
is dually qualified.

"Available at all times during operating hours" means an
individual is readily available on the premises or by
telecommunications.

"Barrier crimes" means certain offenses, specified in § 32.1-
162.9:1 of the Code of Virginia, which automatically bar an
individual convicted of those offenses from employment with a
home care organization.

"Bylaws" means a set of rules adopted by the governing body
for governing the organization. Bylaws are the written
framework for governance that establishes the roles and
responsibilities of a governing body and its members.

"Chore services" means assistance with nonroutine, heavy
home maintenance for persons unable to perform such tasks.
Chore services include minor repair work on furniture and
appliances; carrying coal, wood and water; chopping wood;
removing snow; yard maintenance; and painting.

"Client's residence" means the place where the individual or
client makes his home such as his own apartment or house, a
relative's home or an assisted living facility, but does not
include a hospital, nursing facility or other extended care
facility.

"Clinical note" means a written statement contained within a
client’s home care record, dated and signed by the person
delivering the care, treatment or service, describing the
treatment or services delivered and the effect of the care,
treatment or services on the client’s medical condition.

"Commissioner" means the State Health Commissioner.

"Companion services" means assisting persons unable to care
for themselves without assistance. Companion services
include transportation, meal preparation, shopping, light
housekeeping, companionship, and household management.

"Contract services" means services provided through
agreement with another agency, organization, or individual on
behalf of the organization. The agreement specifies the
services or personnel to be provided on behalf of the
organization and the fees to provide these services or
personnel.

"Criminal record report” means the statement issued by the
Central Criminal Record Exchange, Department of State
Police.

"Department” means the Virginia Department of Health.

"Direction” means the authority to carry out policy and give
procedural guidance to accomplish a function or activity.

"Discharge summary" means a final written summary filed in a
closed medical record of the service delivered, goals achieved
and final disposition at the time of client’s discharge from
service.

"Dispense" means to deliver a drug to an ultimate user by or
pursuant to the lawful order of a practitioner, including the
prescribing and administering, packaging, labeling or
compounding necessary to prepare the substance for that
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delivery as defined in § 54.1-3401 of Title 54.1 of the Code of
Virginia.

"Employee" means an individual who has the status of an
employee as defined by the U.S. Internal Revenue Service.

"Full time" means a minimum of a 37-1/2-hour work week.

"Governing body" means the individual, group or
governmental agency that has legal responsibility and
authority over the operation of the home care organization.

"Home attendant" means a nonlicensed individual performing
home care, pharmaceutical and personal care services, under
the supervision of the appropriate health professional, to a
client in the client’s residence. Home attendants are also
known as home care aides, home health aides, or personal
care aides.

"Home care organization” means a public or private entity
providing an organized program of home care, pharmaceutical
or personal care services in the residence of a client or
individual in Virginia. A home care organization does not
include any family members, relatives or friends providing
caregiving services to persons who need assistance to remain
independent and in their own homes.

"Home care record" means a continuous and accurate written
account of services provided to a client, including information
that has been dated and signed by the individuals who
prescribed or delivered the treatment or care.

"Home health agency" means a public or private agency or
organization, or part of an agency or organization, that meets
the requirements for participation in Medicare under 42 CFR
440.70 (d), by providing skilled nursing services and at least
one other therapeutic service, e.g., physical, speech or
occupational therapy; medical social services; or home health
aide services, and also meets the capitalization requirements
under 42 CFR 489.28.

"Homemaker services" means assistance to persons with the
inability to perform one or more instrumental activities of daily
living. Homemaker services may also include assistance with
bathing areas the client cannot reach, fastening client’s
clothing, combing hair, brushing dentures, shaving with an
electric razor, and providing stabilization to a client while
walking. Homemaker services do not include feeding, bed
baths, transferring, lifting, putting on braces or other supports,
cutting nails or shaving with a blade.

"Immediately" means within 24 consecutive hours.

"Infusion therapy" means the procedures or processes that
involve the administration of injectable medications to clients
via the intravenous, subcutaneous, epidural, or intrathecal
routes. Infusion therapy does not include oral, enteral, or
topical medications.

"Instrumental activities of daily living" means meal preparation,
housekeeping/light housework, shopping for personal items,
laundry, or using the telephone. A client’s degree of
independence in performing these activities is part of
determining the appropriate level of care and services.

"Licensee" means a licensed home care provider.

"Medical plan of care" means a written plan of services, and
items needed to treat a client’s medical condition, that is
prescribed, signed and periodically reviewed by the client’s
primary care physician.

"Nursing services" means client care services, including, but
not limited to, the curative, restorative, or preventive aspects
of nursing that are performed or supervised by a registered
nurse according to a medical plan of care.

"Operator" means any individual, partnership, association,
trust, corporation, municipality, county, local government
agency or any other legal or commercial entity that is
responsible for the day-to-day administrative management
and operation of the organization.

"Organization" means a home care organization.

"Person" means any individual, partnership, association, trust,
corporation, municipality, county, local government agency or
any other legal or commercial entity that operates a home
care organization.

"Personal care services" means the provision of assistance in
the activities of daily living and may include instrumental
activities of daily living related to the needs of the client to
maintain the client’s health and safety in their home.

"Primary care physician" means a physician licensed in
Virginia, according to Chapter 29 (§ 54.1-2900 et seq.) of Title
54.1 of the Code of Virginia, or licensed in an adjacent state
and identified by the client as having the primary responsibility
in determining the delivery of the client's medical care.

"Qualified" means meeting current legal requirements of
licensure, registration or certification in Virginia or having
appropriate training, including competency testing, and
experience commensurate with assigned responsibilities.

"Quality improvement” means ongoing activities designed to
objectively and systematically evaluate the quality of client
care and services, pursue opportunities to improve client care
and services, and resolve identified problems. Quality
improvement is an approach to the ongoing study and
improvement of the processes of providing health care
services to meet the needs of clients and others.

"Service area" means a clearly delineated geographic area in
which the organization arranges for the provision of home
care services, personal care services, or pharmaceutical
services to be available and readily accessible to persons.

"Supervision” means the ongoing process of monitoring the
skills, competencies and performance of the individual
supervised and providing regular, documented, face-to-face
guidance and instruction.

"Surety bond" means a consumer safeguard that directly
protects clients from injuries and losses resulting from the
negligent or criminal acts of contractors of the home care
organization that are not covered under the organization’s
liability insurance. A fidelity type of surety bond, which covers
dishonest acts such as larceny, theft, embezzlement, forgery,
misappropriation, wrongful abstraction or willful
misapplication, will meet the requirements of surety bond
coverage for the purposes of this chapter.
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"Sworn disclosure” means a document to be completed,
signed, and submitted for employment. The document
discloses an applicant’s criminal convictions and pending
criminal charges occurring in Virginia or any other state.

"The center" means the Center for Quality Health Care
Services and Consumer Protection of the Virginia Department
of Health.

12 VAC 5-381-20. Responsibility of the department.

A. The department, pursuant to Article 7.1 (§ 32.1-162.7 et
seq.) of Chapter 5 of Title 32.1 of the Code of Virginia, is
charged with the responsibility for ensuring that home care
organizations provide client care according to the
requirements specified by the Code of Virginia and the
regulations of the Board of Health.

B. The center acts as agent for the department in
administering the licensing program, which includes
investigating complaints made by the public against home
care organizations.

C. Section 32.1-162.12 of the Code of Virginia requires the
Board of Health to adopt standards and regulations for the
licensure of home care organizations. The department is the
authorized agent for the board.

D. In developing or revising licensing regulations for home
care organizations, the department adheres to the
requirements of the Administrative Process Act (§ 2.2-4000 et
seq. of the Code of Virginia) and the public participation
process. The department solicits input from licensees,
associations of licensees, experts in related fields, advocacy
organizations, consumers and the general public in the
development or revision of licensing regulations through
informal and formal comment periods and, if necessary, public
hearings.

12 VAC 5-381-30. License.

A. A license to operate a home care organization is issued to
a person. Persons planning to seek federal cetrtification or
national accreditation pursuant to § 32.1-162.8 of the Code of
Virginia must first obtain state licensure.

B. The commissioner shall issue or renew a license to
establish or operate a home care organization if the
commissioner finds that the home care organization is in
compliance with the law and this regulation.

C. A separate license shall be required for home care
organizations maintained at separate locations, even though
they are owned or are operated under the same management.

D. Every home care organization shall be designated by an
appropriate name. The name shall not be changed without
first notifying the center.

E. Licenses shall not be transferred or assigned.

F. Any person establishing, conducting, maintaining, or
operating a home care organization without a license shall be
guilty of a Class 6 felony according to § 32.1-162.15 of the
Code of Virginia.

12 VAC 5-381-40. Exemption from licensure.

A. This chapter is not applicable to those individuals and
home care organizations listed in § 32.1-162.8 of the Code of
Virginia. Organizations planning to seek federal certification as
a home health agency or national accreditation must first
obtain state licensure and provide services to clients before
applying for national accreditation or federal certification.

In addition, this chapter is not applicable to those providers of
only homemaker, chore or companion services as defined in
12 VAC 5-381-10.

B. A licensed organization requesting exemption must file a
written request and pay the required fee stated in 12 VAC 5-
381-80 D.

C. The home care organization shall be notified in writing if the
exemption from licensure has been granted. The basis for the
exemption approval will be stated and the organization will be
advised to contact the center to request licensure should it no
longer meet the requirement for exemption.

D. Exempted organizations are subject
investigations in keeping with state law.

to complaint

12 VAC 5-381-50. License application; initial and renewal.

A. The center provides prelicensure consultation and technical
assistance regarding the licensure process. The purpose of
such consultation is to explain the regulation and review an
applicant's proposed program plans, forms, and other
documents as they relate to the regulation. Prelicensure
consultations are arranged after an initial application has been
filed.

B. Licensure applications are obtained from the center. The
center shall consider an application complete when all
requested information and the appropriate fee, stated in
12 VAC 5-381-80, is submitted. If the center finds the
application incomplete, the applicant will be notified in writing.

C. The activities and services of each applicant and licensee
shall be subject to an inspection by the center to determine if
the organization is in compliance with the provisions of this
chapter and state law.

D. A completed application for initial licensure must be
submitted at least 60 days prior to the organization’s planned
opening date to allow the center time to process the
application. An incomplete application shall become inactive
six months after it is received by the center. Applicants must
then reapply for licensure with a completed application and
application fee. An application for a license may be withdrawn
at any time.

E. Licenses are renewed annually. The center shall send a
renewal application at least 60 days prior to the expiration
date of the current license.

F. It is the home care organization’s responsibility to complete
and return a renewal application to assure timely processing.
Should a current license expire before a new license is issued,
the current license shall remain in effect provided a complete
and accurate application was filed on time.
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12 VAC 5-381-60. Compliance appropriate for type of
HCO.

All organizations shall be in compliance with Part | (12 VAC 5-
381-10 et seq.) and Part Il (12 VAC 5-381-160 et seq.) of this
chapter. In addition, organizations shall be in compliance with
Part Ill (12 VAC 5-381-300 et seq.), Part IV (12 VAC 5-381-
350 et seq.), or Part V (12 VAC 5-381-360 et seq.) of this
chapter as applicable to the services provided by the
organization.

12 VAC 5-381-70. Changes to or reissue of a license.

A It is the responsibility of the organization’s governing body
to maintain a current and accurate license. Licenses that are
misplaced or lost must be replaced.

B. An organization shall give written notification 30 working
days in advance of any proposed changes that may require
the reissuance of a license as determined by the center.
Notices shall be sent to the attention of the Director of the
Center for Quality Health Care Services and Consumer
Protection.

The following changes require the reissuance of a license and
payment of a fee:

1. Operator;
2. Organization name; or
3. Address.

C. The center will evaluate written information about any
planned changes in operation that affect the terms of the
license or the continuing eligibility for a license. A licensing
representative may inspect the organization during the
process of evaluating a proposed change.

D. The organization will be notified in writing whether a license
can be reissued or a new application is needed.

12 VAC 5-381-80. Fees.

A. The Center shall collect a fee of $500 for each initial and
renewal license application. Fees shall accompany the
licensure application and are not refundable.

B. An additional late fee of $50 shall be collected for an
organization’s failure to file a renewal application by the date
specified.

C. A processing fee of $250 shall be collected for each
reissuance or replacement of a license and shall accompany
the written request for reissuance or replacement.

D. A one time processing fee of $75 for exemption from
licensure shall accompany the written exemption request.

12 VAC 5-381-90. On-site inspections.

A. A center representative shall make periodic unannounced
on-site inspections of each home care organization as
necessary but not less often than biennially. The organization
shall be responsible for correcting any deficiencies found
during any on-site inspection. Compliance with all standards
will be determined by the center.

B. The home care organization shall make available to the
center’s representative any necessary records and shall allow
access to interview the agents, employees, contractors, and
any person under the organization’s control, direction or
supervision.

C. After the on-site inspection, the center’s representative
shall discuss the findings of the inspection with the
administrator or his designee.

D. The administrator shall submit, within 15 working days of
receipt of the inspection report, an acceptable plan for
correcting any deficiencies found. The plan of correction shall
contain:

1. A description of the corrective action or actions to be
taken and the personnel to implement the corrective action;

2. The expected correction date;

3. A description of the measures implemented to prevent a
recurrence of the violation; and

4. The signature of the person responsible for the validity of
the report.

E. The administrator will be notified whenever any item in the
plan of correction is determined to be unacceptable.

F. The administrator shall be responsible for assuring the plan
of correction is implemented and monitored so that
compliance is maintained.

G. Completion of corrective actions shall not exceed 45
working days from the last day of the inspection.

12 VAC 5-381-100. Home visits.

A. As part of any inspection, a center representative may
conduct home visits.

B. The home care organization shall be responsible for
arranging in-home visits with clients, family members, and
caregivers for the center’s representative.

C. The organization shall explain clearly to the client, family or
caretaker that the permission for the representative’s home
visit is voluntary and that consent to the home visit will not
affect the client’s care or other health benefits.

12 VAC 5-381-110. Complaint investigation.

A. The center has the responsibility to investigate any
complaints regarding alleged violations of this chapter and
applicable law.

B. Complaints may be received in writing or orally and may be
anonymous.

C. When the investigation is complete, the licensee and the
complainant, if known, will be notified of the findings of the
investigation.

D. As applicable, the administrator shall submit an acceptable
plan of correction for any deficiencies found during a
complaint investigation.

Volume 21, Issue 12

Monday, February 21, 2005

1505



Proposed Regulations

E. The administrator will be notified in writing whenever any
item in the plan of correction is determined to be
unacceptable.

F. The administrator shall be responsible for assuring the plan
of correction is implemented and monitored so that
compliance is maintained.

12 VAC 5-381-120. Criminal records checks.

A. Section 32.1-162.9:1 of the Code of Virginia requires home
care providers, as defined in § 32.1-162.7 of the Code of
Virginia, to obtain a criminal record report on applicants for
compensated employment from the Virginia Department of
State Police. Section 32.1-162.9:1 of the Code of Virginia also
requires that all applicants for employment in home care
organizations provide a sworn disclosure statement regarding
their criminal history.

B. The criminal record report shall be obtained within 30 days
of employment. It shall be the responsibility of the organization
to ensure that its employees have not been convicted of any
of the barrier crimes listed in § 32.1-162.9:1 of the Code of
Virginia.

C. The organization shall not accept a criminal record report
dated more than 90 days prior to the date of employment.

D. Only the original criminal record report shall be accepted.
An exception is permitted for organizations using temporary
staffing agencies for the provision of substitute staff. The
organization shall obtain a letter from the temporary staffing
agency containing the following information:

1. The name of the substitute staffing person;

2. The date of employment by the temporary staffing
agency; and

3. A statement verifying that the criminal record report has
been obtained within 30 days of employment, is on file at
the temporary staffing agency, and does not contain any
barrier crimes listed in § 32.1-162.9:1 of the Code of
Virginia.
E. A criminal record report remains valid as long as the
employee remains in continuous service with the same
organization.

F. A new criminal record report and sworn statement shall be
required when an individual terminates employment at one
home care organization and begins work at another home
care organization. The following exceptions are permitted:

1. When an employee transfers within 30 days to an
organization owned and operated by the same entity. The
employee’s file shall contain a statement that the original
criminal record report has been transferred or forwarded to
the new work location.

2. When an individual takes a leave of absence, the criminal
record report and sworn statement will remain valid as long
as the period of separation does not exceed six consecutive
months. If six consecutive months have passed, a new
criminal record report and sworn disclosure statement are
required.

G. The sworn disclosure statement shall be completed by all
applicants for employment. The sworn disclosure statement
shall be attached to and filed with the criminal record report.

H. Any applicant denied employment because of convictions
appearing on his criminal record report shall be provided a
copy of the report by the hiring organization.

I. All criminal records reports shall be confidential and
maintained in locked files accessible only to the administrator
or designee.

J. Further dissemination of the criminal record report and
sworn disclosure statement information is prohibited other
than to the commissioner’s representative or a federal or state
authority or court as may be required to comply with an
express requirement of law for such further dissemination.

12 VAC 5-381-130. Variances.

A. The center can authorize variances only to its own licensing
regulations, not to regulations of another agency or to any
requirements in federal, state, or local laws.

B. A home care organization may request a variance to a
particular regulation or requirement contained in this chapter
when the standard or requirement poses a special hardship
and when a variance to it would not endanger the safety or
well-being of clients. The request for a variance must describe
how compliance with the current regulation is economically
burdensome and constitutes a special hardship to the home
care organization and to the clients it serves. When
applicable, the request should include proposed alternatives
to meet the purpose of the requirements that will ensure the
protection and well-being of clients. At no time shall a variance
approved for one individual be extended to general
applicability. The home care organization may at any time
withdraw a request for a variance.

C. The center shall have the authority to waive, either
temporarily or permanently, the enforcement of one or more of
these regulations provided safety, client care and services are
not adversely affected.

D. The center may rescind or modify a variance if (i)
conditions change; (ii) additional information becomes known
that alters the basis for the original decision; (iii) the
organization fails to meet any conditions attached to the
variance; or (iv) results of the variance jeopardize the safety,
comfort, or well-being of clients.

E. Consideration of a variance is initiated when a written
request is submitted to the Director, Center for Quality Health
Care Services and Consumer Protection. The center shall
notify the home care organization in writing of the receipt of
the request for a variance. The center may attach conditions
to a variance to protect the safety and well-being of the client.

F. When the decision is to deny a variance, the licensee shall
be notified in writing.

G. If a variance is denied, expires, or is rescinded, routine
enforcement of the regulation or portion of the regulation shall
be resumed.
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H. The home care organization shall develop procedures for
monitoring the implementation of any approved variances to
assure the ongoing collection of any data relevant to the
variance and the presentation of any later report concerning
the variance as requested by the center.

12 VAC 5-381-140. Revocation or suspension of a license.

A. The commissioner is authorized to revoke or suspend any
license if the licensee fails to comply with the provisions of
Article 7.1 (§ 32.1-162.7 et seq.) of Chapter 5 of Title 32.1 of
the Code of Virginia or the regulations of the board.

B. If a license is revoked, the commissioner may issue a new
license when the conditions upon which revocation was based
have been corrected and compliance with all provisions of the
law and this chapter has been achieved.

C. When a license is revoked or suspended, the organization
shall cease operations. If the organization continues to
operate after its license has been revoked or suspended, the
commissioner may request the Office of the Attorney General
to petition the circuit court of the jurisdiction in which the home
care organization is located for an injunction to cause such
home care organization to cease operations.

D. Suspension of a license shall in all cases be for an
indefinite time. The suspension may be lifted and rights under
the license fully or partially restored at such time as the
commissioner determines that the rights of the licensee
appear to so require and the interests of the public will not be
jeopardized by resumption of operation.

12 VAC 5-381-150. Surrender of a license.

A. Circumstances under which a license must be surrendered
include, but are not limited to (i) transfer of ownership and (ii)
discontinuation of services.

B. The licensee shall notify its clients and the center, in
writing, 30 days before discontinuing services.

C. If the organization is no longer operational, or the license
has been suspended or revoked, the license shall be returned
to the center within five working days. The licensee shall notify
the organization’s clients and the center where all home care
records will be located.

PART Il.
ADMINISTRATIVE SERVICES.

12 VAC 5-381-160. Management and administration.

A. No person shall establish or operate a home care
organization, as defined in § 32.1-162.7 of the Code of
Virginia, without having obtained a license.

B. The organization must comply with:
1. This chapter (12 VAC 5-381);

2. Other applicable federal, state or local laws and

regulations; and

3. The organization’s own policies and procedures.

C. The organization shall submit or make available reports
and information necessary to establish compliance with this
chapter and applicable law.

D. The organization shall permit representatives from the
center to conduct inspections to:

1. Verify application information;

2. Determine compliance with this chapter;

3. Review necessary records and documents; and
4. Investigate complaints.

E. The organization shall notify the center 30 days in advance
of changes affecting the organization, including the:

1. Service area;

2. Mailing address of the organization;
3. Ownership;

4. Services provided;

5. Operator;

6. Administrator;

7. Organization name; and

8. Closure of the organization.

F. The current license from the department shall be posted for
public inspection.

G. Service providers or community affiliates under contract
with the organization must comply with the organization’s
policies and this chapter.

H. The organization shall not use any advertising that contains
false, misleading or deceptive statements or claims, or false or
misleading disclosures of fees and payment for services.

I. The organization shall have regular posted business hours
and be fully operational during such business hours. In
addition, the organization shall provide or arrange for services
to their clients on an emergency basis 24 hours a day, seven
days a week. However, this does not mean that an
organization must accept new clients on an emergency basis
during nonbusiness hours.

J. The organization shall accept a client only when the
organization can adequately meet that client’'s medical,
rehabilitation, or medical social service needs in the client’s
place of residence.

K. The organization must have a prepared plan for emergency
operations in case of inclement weather or natural disaster to
include contacting and providing essential care to clients,
coordinating with community agencies to assist as needed,
and maintaining a current list of clients who would require
specialized assistance.

12 VAC 5-381-170. Governing body.

A. The organization shall have a governing body that is legally
responsible for the management, operation and fiscal affairs
of the organization. The governing body of a hospital that
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operates a home care organization shall include in its internal
organization structure an identified unit of home care services.

B. The governing body shall adopt written bylaws describing
the organizational structure, including the:

1. Organization’s objectives;
2. Scope of services;

3. Relationship of the organization’s services to other
services operated by the governing body; and

4. Establishment of a quality improvement committee.

At least every two years the governing body shall review and
approve necessary changes to the organization's bylaws.

C. The governing body shall review annually and approve the
written policies and procedures of the organization.

D. The governing body shall review annually and approve the
recommendations of the quality improvement committee,
when appropriate.

12 VAC 5-381-180. Administrator.

A. The governing body shall appoint as administrator an
individual who has evidence of at least one year of training
and experience in direct health care service delivery with at
least one year within the last five years of supervisory or
administrative management experience in home health care
or a related health program.

B. The administrator shall be responsible for the day-to-day
management of the organization, including but not limited to:

1. Organizing and supervising the administrative function of
the organization;

2. Maintaining an ongoing liaison with the governing body,
the professional personnel and staff;

3. Employing qualified personnel and ensuring adequate
staff orientation, training, education and evaluation;

4. Ensuring the accuracy of public information materials and
activities;

5. Implementing an effective budgeting and accounting
system;

6. Maintaining compliance with applicable laws and
regulations and implementing corrective action in response
to reports of organization committees and regulatory
agencies;

7. Arranging and negotiating services provided through
contractual agreement; and

8. Implementing the policies and procedures approved by
the governing body.

C. An individual who meets the qualifications of subsection A
of this section shall be designated to perform the duties of the
administrator when the administrator is absent from the
organization.

Organizations shall have one year from [the effective date of
this chapter] to ensure that individuals currently designated
meet the qualifications of subsection A of this section.

D. The administrator or his designee shall be available at all
times during operating hours and for emergency situations.

12 VAC 5-381-190. Written policies and procedures.

A. The organization shall implement written policies and
procedures approved by the governing body.

B. All policies and procedures shall be reviewed at least
annually, with recommended changes submitted to the
governing body for approval, as necessary.

C. Administrative and operational policies and procedures
shall include, but are not limited to:

1. Administrative records;
2. Admission and discharge criteria;
3. Informed consent;

4. Advance directives, Do Not

Resuscitate Orders;
5. Client rights;

including  Durable

6. Contract services;
7. Medication management;
8. Quality improvement;

9. Mandated reporting of abuse, neglect and exploitation
pursuant to § 63.2-1606 of the Code of Virginia;

10. Communicable and reportable diseases;

11. Home care records, including confidentiality;

12. Record retention, including termination of services;
13. Supervision and delivery of services;

14. Emergency and after-hour care;

15. Infection control;

16. Handling consumer complaints; and

17. Approved variances.

D. Financial policies and procedures shall include, but are not
limited to:

1. Admission agreements;
2. Data collection and verification of services delivered;

3. Methods of billing for services by the organization and by
contractors;

4. Client notification of changes in fees and charges;
5. Correction of billing errors and refund policy; and
6. Collection of delinquent client accounts.

E. Personnel policies and procedures shall include, but are
not limited to a:
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1. Written job description that specifies authority,
responsibility, and qualifications for each job classification;

2. Process for maintaining an accurate, complete and
current personnel record for each employee;

3. Process for verifying current professional licensing or
certification and training of employees or independent
contractors;

4. Process for annually evaluating employee performance
and competency;

5. Process for verifying that contractors and their employees
meet the personnel qualifications of the organization;

6. Process for obtaining a criminal background check; and

7. Process for reporting licensed and certified medical
personnel for violations of their licensing or certification to
the appropriate board within the Department of Health
Professions.

F. Admission and discharge policies and procedures shall
include, but are not limited to:

1. Criteria for accepting clients for services offered;
2. The process for obtaining a plan of care;

3. Criteria for determining discharge from each service and
referral to other agencies or community services; and

4. Process for notifying clients of intent to discharge or refer,
including:
a. Oral and written notice and explanation of the reason
for discharge or referral;

b. The name, address, telephone number and contact
name at the referral organization; and

c. Documentation in the home care record of the referral
or notice.

G. Policies shall be made available for review, upon request,
to clients and their designated representatives.

H. Policies and procedures shall be readily available for staff
use at all times.

12 VAC 5-381-200. Financial controls.

A. The organization shall document financial resources to
operate based on a working budget showing projected
revenue and expenses.

B. All financial records shall be kept according to generally
accepted accounting principles (GAAP).

C. All financial records shall be audited at least triennially by
an independent cetrtified public accountant (CPA) or audited
as otherwise provided by law.

D. The organization shall have documented financial controls
to minimize risk of theft or embezzlement.

12 VAC 5-381-210. Personnel practices.

A. Personnel management and employment practices shall
comply with applicable state and federal laws and regulations.

B. The organization shall design and implement a staffing plan
that reflects the types of services offered and shall provide
qualified staff in sufficient numbers to meet the assessed
needs of all clients.

C. Employees and contractors shall be licensed or certified as
required by the Department of Health Professions.

D. The organization shall design and implement a mechanism
to verify professional credentials.

E. Any person who assumes the responsibilities of any staff
position or positions shall meet the minimum qualifications for
that position or positions.

F. The organization shall obtain the required sworn statement
and criminal record check for each compensated employee as
specified in § 32.1-162.9:1 of the Code of Virginia.

G. Each employee position shall have a written job description
that includes:

1. Job title;
2. Duties and responsibilities required of the position;
3. Job title of the immediate supervisor; and

4. Minimum knowledge, skills, and abilities or professional
qualifications required for entry level.

H. Employees shall have access to their current position
description. There shall be a mechanism for advising
employees of changes to their job responsibilities.

I. New employees and contract individuals shall be oriented
commensurate  with  their  function or job-specific
responsibilities. Orientation shall include:

1. Objectives and philosophy of the organization;

2. Practices of confidentiality;

3. Practices that assure client rights;

4. Mandated reporting of abuse, neglect, and exploitation;
5. Applicable personnel policies;

6. Emergency preparedness procedures;

7. Infection control practices and measures; and

8. Applicable laws, regulations, and other policies and
procedures that apply to specific positions, specific duties
and responsibilities.

J. The organization shall develop and implement a policy for
evaluating employee performance.

K. Individual staff development needs and plans shall be a
part of the performance evaluation.

L. The organization shall provide opportunities for and record
participation in staff development activities designed to enable
staff to perform the responsibilities of their positions.

M. All individuals who enter a client's home for or on behalf of
the organization shall be readily identifiable by employee
nametag, uniform or other visible means.
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N. The organization shall maintain an organized system to
manage and protect the confidentiality of personnel files and
records.

O. Employee personnel records, whether hard copy or
electronic, shall include:

1. Identifying information;
2. Education and training history;
3. Employment history;

4. Results of the verification of applicable professional
licenses or certificates;

5. Results of reasonable efforts to secure job-related
references and reasonable verification of employment
history;

6. Results of performance evaluations;

7. A record of disciplinary actions taken by the organization,
if any;

8. A record of adverse action by any licensing bodies and
organizations, if any;

9. A record of participation in staff development activities,
including orientation; and

10. The criminal record check and sworn affidavit.

P. Each employee personnel record shall be retained in its
entirety for a minimum of three years after termination of
employment.

Q. Personnel record information shall be safeguarded against
loss and unauthorized use.

R. Employee health-related information shall be maintained
separately within the employee’s personnel file.

12 VAC 5-381-220. Indemnity coverage.

A. The governing body shall ensure the organization and its
contractors have appropriate indemnity coverage to
compensate clients for injuries and losses resulting from
services provided.

B. The organization shall purchase and maintain the following
types and minimum amounts of indemnity coverage at all
times:

1. Blanket malpractice insurance consistent with § 8.01-
581.15 of the Code of Virginia;

2. General liability insurance covering personal property
damages, bodily injuries, product liability, and liable and
slander of at least $1 million comprehensive general liability
per occurrence; and

3. Surety bond coverage of $50,000 minimum.
12 VAC 5-381-230. Contract services.

A. There shall be a written agreement for the provision of
services not provided by employees of the organization.

B. The written agreement shall include, but is not limited to:

1. The services to be furnished by each party to the
contract;

2. The contractor’s responsibility for participating in
developing plans of care;

3. The manner in which services will be controlled,
coordinated, and evaluated by the primary home care
organization;

4. The procedures for submitting clinical and progress
notes, scheduling of visits, and periodic client evaluation;

5. The process for payment for services furnished under the
contract; and

6. Adequate liability insurance and surety bond coverage.

C. The organization shall have a written plan for provision of
services when a contractor is unable to deliver services.

D. The contractor shall conform to applicable organizational
policies and procedures as specified in the contract, including
the required affidavit and criminal record check.

12 VAC 5-381-240. Client rights.

A. The organization shall establish and implement written
policies and procedures regarding the rights of clients.

B. Client rights shall be reviewed with clients or client
designees upon admission to the organization. The review
shall be documented in the client’s record.

C. Written procedures to implement the policies shall ensure
that each client is:

1. Treated with courtesy, consideration and respect and is
assured the right of privacy;

2. Assured confidential treatment of his medical and
financial records as provided by law;

3. Free from mental and physical abuse, neglect, and
property exploitation;

4. Assured the right to participate in the planning of the
client’s home care, including the right to refuse services;

5. Served by individuals who are properly trained and
competent to perform their duties;

6. Assured the right to voice grievances and complaints
related to organizational services without fear of reprisal;

7. Advised, before care is initiated, of the extent to which
payment for the home care organization services may be
expected from federal or state programs, and the extent to
which payment may be required from the client;

8. Advised orally and in writing of any changes in fees for
services that are the client’s responsibility. The home care
organization shall advise the client of these changes as
soon as possible, but no later than 30 calendar days from
the date the home care organization became aware of the
change;

9. Provided with advance directive information prior to start
of services; and
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10. Given at least five days written notice when the
organization determines to terminate services.

D. Before care is initiated, the home care organization shall
inform the client, orally and in writing, of:

1. The nature and frequency of services to be delivered and
the purpose of the service;

2. Any anticipated effects of treatment, as applicable:
3. A schedule of fees and charges for services;

4. The method of billing and payment for services, including
the:

a. Services to be billed to third party payers;

b. Extent to which payment may be expected from third
party payers known to the home care organization; and

c. Charges for services that will not be covered by third
party payers;

5. The charges that the individual may have to pay;

6. The requirements of notice for cancellation or reduction in
services by the organization and the client; and

7. The refund policies of the organization.
12 VAC 5-381-250. Complaints.

A. The organization shall establish and maintain complaint
handling procedures that specify the:

1. System for logging receipt, investigation and resolution of
complaints;

2. Format of the written record of the findings of each
complaint investigated;

3. Method in which the adult protective services unit of the
local social services department is to be informed and for
what complaints; and

4. Description of the appeal rights if a complainant is not
satisfied with the resolution.

B. The organization shall designate staff responsible for
complaint resolution, including:

1.  Complaint intake,

complaints;

including acknowledgment of

2. Investigation of the complaint;

3. Review of the investigation of findings and resolution for
the complaint; and

4. Notification to the complainant of the proposed resolution
within 30 days from the date of receipt of the complaint.

C. The client or his designee shall be given a copy of the
complaint procedures at the time of admission to service. The
organization shall provide each client or his designee with the
name, mailing address, and telephone number of the:

1. Organization contact person;

2. State Ombudsman; and

3. Center for Quality Health Care Services and Consumer
Protection.

D. The organization shall maintain documentation of all
complaints received and the status of each complaint from
date of receipt through its final resolution. Records shall be
maintained from the date of last inspection and for no less
than three years.

12 VAC 5-381-260. Quality improvement.

A. An organization providing home care services shall
implement an ongoing, comprehensive, integrated, self-
assessment program of the quality and appropriateness of
care provided, including services provided under contract or
agreement. The quality improvement program shall address
actual client outcomes (results of care), clinical, administrative,
and cost-of-care issues. The findings shall be used to correct
identified problems and revise policies and practices, as
necessary. Exclusive concentration on administrative or cost-
of-care issues does not fulfill this requirement.

B. The following data shall be evaluated to identify
unacceptable or unexpected trends or occurrences that
influence client outcomes (results of care):

1. Staffing patterns and clinical performance to assure
adequacy and appropriateness of services delivered;

2. Unexpected results of admissions and discharges;
3. Supervision appropriate to the level of service;
4. Emergency preparedness plan;

5. Home care records for appropriateness of services
including (i) complications, (i) admissions to inpatient
facilities, (iii) follow-up on abnormal findings and laboratory
test results, (iv) medication errors, and (v) specific
diagnoses;

6. Client satisfaction;

7. Complaint resolution;

8. Infections;

9. Staff concerns regarding client care; and

10. Provision of services appropriate to the clients’ needs.

C. The administrator or governing body shall appoint or
designate a quality improvement committee, which is
responsible for the oversight and supervision of the program.
The committee shall consist of:

1. A physician with association to the organization;
2. A member of the administrative staff;

3. Representatives from each of the services provided by
the organization, including contracted services; and

4. An individual with demonstrated ability to represent the
rights and concerns of clients. The individual may be a
member of the organization staff, a client, or a client's family
member.
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In selecting members of this committee, consideration shall be
given to a candidate's abilities and sensitivity to issues relating
to quality of care and services provided to clients.

D. Measures shall be implemented to resolve important
problems or concerns that have been identified. Health care
practitioners as well as administrative staff shall participate in
the resolution of the problems or concerns that are identified.

E. Results of the quality improvement program shall be
reported annually to the governing body and the administrator
and available in the organization. The report shall be acted
upon by the governing body and the organization. All
corrective actions shall be documented.

12 VAC 5-381-270. Infection control.

A. The organization shall implement a program to reduce the
risk of infection.

B. Infection control activities shall include, but are not limited
to:

1. Staff education infection  risk-reduction

behaviors;

regarding

2. Use of universal precautions;

3. Handling, storing, processing and transporting of
regulated medical waste according to applicable
procedures;

4. Handling, storing, processing and transporting supplies
and equipment in a manner that prevents the spread of
infections; and

5. Monitoring staff performance in infection control

practices.

C. Accumulated waste, including all contaminated sharps,
dressings, or similar infectious waste, shall be disposed of in a
manner compliant with the OSHA Bloodborne Pathogens
standard (29 CFR 1910.1030).

12 VAC 5-381-280. Home care record system.

A. The organization shall maintain an organized home care
record system according to accepted standards of practice.
Written policies and procedures shall specify retention,
reproduction, access, storage, content, and completion of the
record.

B. The home care record information shall be safeguarded
against loss or unauthorized use.

C. Home care records shall be confidential. Only authorized
personnel shall have access as specified by state and federal
law.

D. Provisions shall be made for the safe storage of the original
record and for accurate and legible reproductions of the
original.

E. Policies shall specify arrangements for retention and
protection of records if the organization discontinues operation
and shall provide for notification to the center and the client of
the location of the records.

F. An accurate and complete home care record shall be
maintained for each client receiving home care services and
shall include, but shall not be limited to:

1. Client identifying information;
2. Identification of the primary care physician;
3. Admitting information, including a client history;

4. Information on the composition of the client’s household,
including individuals to be instructed in assisting the client;

5. Documentation and results of all medical tests ordered by
the physician or other health care professional and
performed by the organization’s staff;

6. A medical plan of care including appropriate assessment
and management of pain;

7. An initial assessment of client care needs to develop a
plan of treatment;

8. A plan of care that includes the type and frequency of
each service to be delivered either by organization
personnel or contract services;

9. Medication sheets, when applicable, which include the
name, dosage, frequency of administration, possible side
effects, route of administration, and date started, changed
or discontinued for each medication administered;

10. Copies of all summary reports sent to the primary care
physician;

11. Reports of case reviews;
12. Documentation of client rights review; and
13. A discharge summary.

G. Signed and dated progress notes by each individual
delivering service shall be written on the day the service is
delivered and incorporated in the home care record within
seven working days.

H. Entries in the home care record shall be current, legible,
dated and authenticated by the person making the entry.
Errors shall be corrected by striking through and initialing.

1. Originals or reproductions of individual client home care
records shall be maintained in their entirety for a minimum of
five years following discharge or date of last contact unless
otherwise specified by state or federal requirements. Records
of minors shall be kept for at least five years after the minor
reaches 18 years of age.

12 VAC 5-381-290. Home attendants.

Home afttendants shall be able to speak, read and write
English and shall meet one of the following qualifications:

1. Have satisfactorily completed a nursing education
program preparing for registered nurse licensure or practical
nurse licensure;

2. Have satisfactorily completed a nurse aide education
program approved by the Virginia Board of Nursing;
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3. Have cettification as a nurse aide issued by the Virginia
Board of Nursing;

4. Be successfully enrolled in a nursing education program
preparing for registered nurse or practical nurse licensure
and have currently completed at least one nursing course
that includes clinical experience involving direct client care;

5. Have satisfactorily passed a competency evaluation
program that meets the criteria of 42 CFR 484.36 (b). Home
attendants of personal care services need only be
evaluated on the tasks in 42 CFR 484.36 (b) as those tasks
relate to the personal care services to be provided; or

6. Have satisfactorily completed training using the "Personal
Care Aide Training Curriculum," 2003 edition, of the
Department of Medical Assistance Services. However, this
training is permissible for home attendants of personal care
services only.

PART Ill.
HOME CARE SERVICES.

12 VAC 5-381-300. Home care services.

A. The organization shall provide a program of specific
services that shall include one or more of the following:

1. Nursing services;

2. Home attendant services;

3. Physical therapy services;

4. Occupational therapy services;
5. Speech therapy services;

6. Respiratory therapy services; or
7. Medical social services.

B. All services delivered shall be prescribed in a medical plan
of care that contains at least the following information:

1. Diagnosis and prognosis;
2. Functional limitations;

3. Orders for all home care services, including: (i) specific
procedures, (ii) treatment modalities, and (iii) frequency and
duration of the services ordered;

4. Orders for medications, when applicable; and

5. Orders for special dietary or nutritional needs, when
applicable.

The medical plan of care shall be approved and signed by the
client’s primary care physician.

C. Verbal orders shall be immediately documented in the
health care record by the health care professional receiving
the order and shall be countersigned by the prescribing
person.

D. The primary care physician shall be notified immediately of
any changes in the client’s condition that indicates a need to
alter the medical plan of care.

E. The medical plan of care shall be reviewed, approved, and
signed by the primary care physician at least every 60 days.

F. There shall be a director of client care services, who shall
be a physician licensed by the Virginia Board of Medicine or a
registered nurse licensed by the Virginia Board of Nursing,
responsible for the overall direction and management of client
care services including the availability of services, the quality
of services and appropriate staffing. The individual shall have
the appropriate experience for the scope of services provided
by the organization.

G. The organization shall develop and implement policies and
procedures for the handling of drugs and biologicals, including
procurement, storage, administration, self-administration, and
disposal of drugs and shall allow clients to procure their
medications from a pharmacy of their choice.

H. All prescription drugs shall be prescribed and properly
dispensed to clients according to the provisions of Chapters
33 (§ 54.1-3300 et seq.) and 34 (§ 54.1-3400 et seq.) of Title
54.1 of the Code of Virginia and the regulations of the Virginia
Board of Pharmacy, except for prescription drugs authorized
by § 54.1-3408 of the Drug Control Act, such as epinephrine
for emergency administration, normal saline and heparin
flushes for the maintenance of IV lines, and adult
immunizations, which may be given by a nurse pursuant to
established protocol.

12 VAC 5-381-310. Nursing services.

A. All nursing services shall be provided directly or under the
supervision of a qualified registered nurse currently licensed
by the Virginia Board of Nursing. Nursing services shall
include, but are not limited to:

1. Assessing a client’s needs and admission for service as
appropriate;

2. Implementing the medical plan of care and revising as
necessary;

3. Providing those services requiring substantial and
specialized nursing skill;

4. Educating the client and client’s family regarding the
disease process, self-care techniques and prevention
strategies;

5. Initiating appropriate preventive and rehabilitative nursing
procedures;

6. Coordinating and communicating with the client’s primary
care physician and other care providers regarding the
client’s needs;

7. Preparing clinical notes; and

8. Supervising licensed practical nurses and home health
aides providing delegated nursing services.

B. If nursing duties are delegated, the organization shall
develop and implement an organizational plan pursuant to
18 VAC 90-20-420 through 18 VAC 90-20-460.

C. Licensed practical nurses shall be currently licensed by the
Virginia Board of Nursing. The services provided by a licensed
practical nurse may include, but are not limited to:
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1. Delivering nursing services according to the
organization’s policies and standard nursing practices;

2. Assisting the registered nurse in performing specialized
procedures;

3. Assisting the client with activities of daily living, including
the teaching of self-care techniques;

4. Supervising home care aides; and
5. Preparing clinical notes.
12 VAC 5-381-320. Home attendant services.

A. Services of the home attendant may include, but are not
limited to:

1. Assisting clients with (i) activities of daily living; (ii)
ambulation and prescribed exercise; and (iii) other special
duties with appropriate ftraining and demonstrated
competency;

2. Assisting with oral or topical medications that the client
can normally self-administer;

3. Measuring and recording fluid intake and output;

4. Taking and recording blood pressure, pulse and
respiration;

5. Recording and reporting to the appropriate health care
professional changes in the client’s condition;

6. Documenting services and observations in the home care
record; and

7. Performing any other duties that the aide is qualified to
do by additional training and demonstrated competency
within state and federal guidelines.

B. Prior to the initial delivery of services, the home attendant
shall receive specific written instructions for the client’s care
from the appropriate health care professional responsible for
the care.

C. Home attendants shall work under the supervision of the
appropriate health care professional responsible for the
client’s care.

D. The nurse or therapist responsible for the supervision of
the home attendant shall make visits to the client’s home as
frequently as necessary, but not less than once every 30
calendar days. The results of the supervisory visit shall be
documented in the home care record.

E. Relevant inservice education or training for home attendant
shall consist of at least 12 hours annually. Inservice training
may be in conjunction with on-site supervision.

12 VAC 5-381-330. Therapy services.

A. Physical therapy, occupational therapy, speech therapy, or
respiratory therapy services shall be provided according to the
medical plan of care by or under the direction of an
appropriately qualified therapist currently licensed or certified
as required in Virginia.

B. The therapy services shall be provided according to the
medical plan of care by or under the direction of an

appropriately qualified therapist and may include, but are not
limited to:

1. Assessing client needs or admission for service as
appropriate;

2. Implementing a medical plan of care and revising as
necessary;

3. Initiating appropriate preventive, therapeutic, and
rehabilitative techniques according to the medical plan of
care;

4. Educating the client and family regarding treatment
modalities and use of equipment and devices;

5. Providing consultation to other health care professionals;

6. Communicating with the physician and other health care
professionals regarding changes in the client’s needs;

7. Supervising therapy assistants and home attendants as
appropriate; and

8. Preparing clinical notes.

C. Therapy assistants may be used to provide therapy
services.

1. The occupational therapy assistant shall be currently
certified by the American Occupational Therapy Association
and shall practice under the supervision of a certified
occupational therapist.

2. The physical therapy assistant shall be currently licensed
by the Virginia Board of Physical Therapy and shall practice
under the supervision of a licensed physical therapist.

D. Duties of therapy assistants shall be within the scope of
practice and may include, but are not limited to:

1. Performing services planned, delegated, and supervised
by the appropriately licensed therapist; and

2. Preparing clinical notes.
12 VAC 5-381-340. Medical social services.

A. Medical social services shall be provided according to the
medical plan of care by or under the direction of a qualified
social worker who holds, at a minimum, a bachelor’s degree
with major studies in social work, sociology, or psychology
from a four-year college or university accredited by the
Council on Social Work Education and has at least three
years experience in case work or counseling in a health care
or social services delivery system.

The organization shall have one year from [the effective date
of this chapter] to ensure the designated individual meets the
qualifications of this standard.

B. The duties of a social worker may include, but are not
limited to:

1. Assessing the client’s psychological status;

2. Implementing a medical plan of care and revising, as
necessary;
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3. Providing social work services including (i) short-term
individual counseling, (ij) community resource planning, and
(iii) crisis intervention;

4. Providing consultation with the primary care physician
and other health care professionals regarding changes in
the client’s needs;

5. Preparing clinical notes; and

6. Participating in discharge planning.

PART IV.
PHARMACEUTICAL SERVICES.

12 VAC 5-381-350. Pharmacy services.

A. All prescription drugs shall be prescribed and properly
dispensed to the client according to the provisions of the
Chapters 33 (§ 54.1-3300 et seq.) and 34 (§ 54.1-3400 et
seq.) of Title 54.1 of the Code of Virginia and the regulations
of the Virginia Board of Pharmacy, except for prescription
drugs authorized by § 54.1-3408 of the Drug Control Act, such
as epinephrine for emergency administration, normal saline
and heparin flushes for the maintenance of 1V lines, and adult
immunizations, which may be given by a nurse pursuant to
established protocol.

B. Home attendants may assist only with those topical and
oral medications that the client would normally self-administer.
Any other drug shall be administered only by a licensed nurse
or physician assistant.

C. The organization shall develop written policies and
procedures for the administration of home infusion therapy
medications that include, but are not limited to:

1. Developing a plan of care;

2. Initiation of medication administration based on a
prescriber's order and monitoring of the client for response
to the treatment and any adverse reactions or side effects;

3. Assessment of any factors related to the home
environment that may affect the prescriber's decisions for
initiating, modifying, or discontinuing medications;

4. Communication with the prescriber concerning
assessment of the client's response to therapy, any other
client specific needs, and any significant change in the
client's condition;

5. Communication with the client's provider pharmacy
concerning problems or needed changes in a client's
medication;

6. Maintaining a complete and accurate record of
medications prescribed, medication administration data,
client assessments, any laboratory tests ordered to monitor
response to drug therapy and results, and communications
with the prescriber and pharmacy provider;

7. Educating or instructing the client, family members, or
other caregivers involved in the administration of infusion
therapy in the proper storage of medication, in the proper
handling of supplies and equipment, in any applicable

safety precautions, in recognizing potential problems with
the client, and actions to take in an emergency; and

8. Initial and retraining of all organization staff providing
infusion therapy.

D. The organization shall employ a registered nurse, who
holds a current active license with the Virginia Board of
Nursing, has completed training in infusion therapy, and has
the knowledge, skills, and competencies to safely administer
infusion therapy, to supervise medication administration by
staff. This person shall be responsible for ensuring
compliance with applicable laws and requlations, adherence
to the policies and procedures related to administration of
medications, and conducting periodic assessments of staff
competency in performing infusion therapy.

PART V.
PERSONAL CARE SERVICES.

12 VAC 5-381-360. Personal care services.

A. An organization may provide personal care services in
support of the client’s health and safety in his home. The
organization shall designate a registered nurse, who holds a
current license with the Virginia Board of Nursing, responsible
for the supervision of personal care services.

B. The personal care services shall include:
1. Assistance with the activities of daily living;

2. Taking and recording vital signs, if indicated in the
personal care plan;

3. Recording and reporting to the supervisor any changes
regarding the client's condition, behavior or appearance;
and

4. Documenting the services delivered in the client's record.

Personal care services may also include the instrumental
activities of daily living related to the needs of the client.

C. Such services shall be delivered based on a written plan
developed by a registered nurse, in collaboration with the
client and client’s family. The plan shall include at least the
following:

1. Assessment of the client's needs;

2. Functional limitations of the client;

3. Activities permitted;

4. Special dietary needs;

5. Specific personal care services to be performed; and
6. Frequency of service.

D. The plan shall be retained in the client's record. Copies of
the plan shall be provided to the client receiving services and
reviewed with the assigned home attendant prior to delivering
services.

E. Home attendants shall receive on-site supervision by a
registered nurse or a licensed practical nurse holding a
current license with the Virginia Board of Nursing and shall be
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delivering services to the client at the time of on-site
supervisory Visits.

F. The supervisory nurse shall visit the client's home to
evaluate the personal care aide, the client's needs and the
personal care plan as frequently as necessary, but at least
once every 30 days. The personal care aide shall be
delivering services to the client at the time of on-site
supetrvisory Visits.

G. A registered nurse or licensed practical nurse shall be
available during all hours that personal care services are
being provided.

H. Home afttendants providing personal care services shall
receive at least 12 hours annually of inservice training and
education. Inservice training may be in conjunction with on-
site supervision.

DOCUMENTS INCORPORATED BY REFERENCE

Personal Care Aide Training Curriculum, 2003 edition, Virginia
Department of Medical Assistance Services.

NOTICE: The forms used in administering 12 VAC 5-381,
Regulations for the Licensure of Home Care Organizations
are listed below. Any amended or added forms are reflected in
the listing and are published following the listing.

FORMS

Application for Licensure, Home Care Organizations, 2005.
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VDH&W Virginia Department of Health

Projecting You and Vour Erwvironment

Center for Quality Health Care Services and Consumer Protection

APPLICATION FOR LICENSURE

Home Care Organizations

In accordance with § 32.1-162.9 of the Code of Virginia: “No person shall establish or operate a home are
organization without a license unless he is exempt from licensure pursuant to § 32.1-162.8” of the Code of
Virginia. Applications must be received 60 days in advance of effective date to allow for processing of the
application. Application fees must accompany an application and are not refundable.

This application must been completed in its entity -
Incomplete applications will not be processed.

ANY CHANGES DURING THE LICENSURE PERIOD AFFECTING THE INFORMATION CONTAINED
IN THIS APPLICATION MUST BE REPORTED TO THE CENTER 30 DAYS PRIOR TO THE EFFECTIVE DATE
OF THE PRPOSED CHANGE.

Initial License for a:  [] Multi-service organization [ Single service organization
Renewal License for a: [_] Multi-service organization [] Single service organization

License Re-issue: O

Organization Name:

Legal Name:

Street Address:
City/County/Zip

Mailing address:
City/County/Zip

Business

Phone Number: FAX Number:

Administrator of Record:

E-Mail address:

Owner Name:

Operator Name:
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Page 2, cont’d.
Application for Licensure

Service Area — List all counties and independent cities served by the organization.

Services provided by the organization. Check all that apply.

Services Provided by

Organization Staff Contract Personnel

Nursing Services

Home Attendant Services

Personal Care Services

Pharmaceutical Services
Parenteral
Intravenous

LI
LI

Therapy Services
Occupational
Physical
Respiratory
Speech

[l
|l

Medical social services

Other, please specify:

I certify that all information contained in this application is accurate and true.

Signature of Administrator Date

VA.R. Doc. No. R94-653; Filed February 1, 2005, 2:22 p.m.
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DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Regulation: 12 VAC 30-70. Methods and Standards
for Establishing Payment Rates Inpatient Hospital
Services (amending 12 VAC 30-70-291, 12 VAC 30-70-301
and 12 VAC 30-70-391).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia; ltems 326 (OO) and 326 (NN) of Chapter 4 of the
2004 Acts of Assembly, Special Session I.

Public Hearing Date: N/A -- Public comments may be
submitted until April 22, 2005.

(See Calendar of Events section

for additional information)

Agency Contact: Steve Ford, Provider Reimbursement
Division, Department of Medical Assistance Services, 600
East Broad Street, Suite 1300, Richmond, VA 23219,
telephone (804) 786-7355, FAX (804) 786-1680, or e-mail
Steve.Ford@dmas.virginia.gov.

Basis: Section 32.1-325 of the Code of Virginia grants to the
Board of Medical Assistance Services the authority to
administer and amend the Plan for Medical Assistance.
Section 32.1-324 of the Code of Virginia authorizes the
Director of DMAS to administer and amend the Plan for
Medical Assistance according to the board's requirements.
The Medicaid authority as established by § 1902 (a) of the
Social Security Act (42 USC § 1396a) provides governing
authority for payments for services.

Chapter 4 of the 2004 Acts of Assembly, Special Session I,
ltem 326 (OO), directed DMAS to eliminate a separate
Disproportionate Share Hospital (DSH) payment calculation
for hospitals with state-recognized Neonatal Intensive Care
Unit (NICU) programs and to increase Indirect Medical
Education (IME) payments, in total, to offset any net reduction
in net payments as a result of this action. This regulatory
action eliminates the language directing a separate DSH
payment for recognized NICU providers, and amends the
current multiplier used in the calculation of IME payments to
private hospitals to generate additional IME payments for
private hospitals to compensate for the net reduction to private
hospital DSH payments caused by the elimination of NICU
DSH.

Chapter 4 of the 2004 Acts of Assembly, Special Session I,
Item 326 (NN), directed DMAS not to rebase per diem rates of
freestanding psychiatric facilities licensed as hospitals but to
continue reimbursement based on SFY 2004 rates for these
providers.

Purpose: The purpose of this action is to eliminate the
Disproportionate Share Hospital (DSH) payment for Medicaid-
recognized Neonatal Intensive Care Unit (NICU) programs,
modify indirect medical education payments, and exclude
freestanding psychiatric hospitals from the standard rebasing
action that has been conducted for the reimbursement
methodology for other types of hospitals.

The proposed changes will not have any direct affect on the
health, safety, or welfare of the citizens of the Commonwealth
or on Medicaid recipients.

Substance:
NICU/DSH and IME

The budget language calls for the elimination of Neonatal
Intensive Care Unit Disproportionate Share Hospital (NICU
DSH) payments but makes this change budget neutral
through an enhancement in Indirect Medical Education (IME)
payments.

The reimbursement methodology for inpatient hospital
services recognizes two separate groups of hospitals: Type
One hospitals (the public hospitals, MCV/VCU and UVA) and
Type Two hospitals (all other private hospitals). Currently, the
Commonwealth provides Medicaid DSH funding separately
based on medical/surgery hospital utilization (including
psychiatric hospital utilization), NICU utilization (for certain
recognized programs), and rehabilitation hospital utilization.
Under the current methodology, Virginia’s Medicaid program
recognizes NICU programs in six Type Two hospitals
(including two out-of-state hospitals) and both Type One
hospitals (MCV/VCU and UVA).

Under current regulations, Medicaid pays DSH moneys
specifically based on Medicaid NICU utilization percentages at
these eight hospitals. The same methodology for calculation
of Medicaid DSH payments is followed for NICU DSH as is
followed for medical/surgery care DSH and rehabilitation DSH
in terms of the thresholds for qualification and the basic
formula to calculate payment. There are significant
differences, however, in the methods used between the Type
Two hospitals and the Type One hospitals.

For both types of hospitals (Type One and Type Two),
however, this calculation is dependent on an estimation of
Medicaid operating payments specific to these NICU
programs based on a percentage of total Medicaid operating
payments derived from 1997 allowable costs data. DMAS has
not been able to collect more current data comparable to the
1997 data since the shift to the Diagnosis Related Groups
(DRG) payment system. DMAS has had concerns that the
1997 data has become obsolete, which was the impetus for
the elimination of the NICU DSH payment methodology.

With the elimination of NICU DSH for these providers, the
Medicaid NICU days and the estimate of Medicaid NICU
operating payments are rolled back into the total, which is
used in the calculation of medical/surgery disproportionate
share. This serves to increase overall Medicaid utilization at
these hospitals, and serves to increase their estimated
operating payments - both of these variables drive the
calculation of the medical/surgery disproportionate share
amount. This results in an increase in medical/surgery
disproportionate share payment at those NICU DSH hospitals
that also qualify for the medical/surgery disproportionate share
payment.

The increase in medical/surgery disproportionate share
payments related to these methodology changes, however,
does not fully offset the loss in NICU DSH payments for the
Type Two hospitals. Therefore, the net loss in DSH is offset
by a concomitant increase in IME payments for private
hospitals through a modification to the IME formula. In that
formula, the payment is dependent upon a multiplier - this
multiplier has been modified to provide additional funding
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across the IME program for private hospitals equal to the net
loss in DSH funding due to the elimination of NICU DSH.
Because the IME formula is not hospital specific, it is not
possible for this methodology change to produce budget
neutrality on the individual hospital level, but rather the
methodology produces budget neutrality among the Type Two
hospitals as a group.

Freestanding Psychiatric Hospitals

Provisions in 12 VAC 30-70-391 provide for rebasing of
hospital rates at least every three years. In compliance with
this, DMAS has calculated rebased hospital rates to be
effective July 1, 2004. As directed by the Appropriations Act,
the proposed amendment would add language providing that
freestanding psychiatric hospitals’ rates would not be rebased
for SFY 2005, but would continue to be based on the previous
base year. The regulatory change provides language
excluding freestanding psychiatric facilities licensed as
hospitals from any rebasing until the next full inpatient hospital
rebasing subsequent to SFY 2005.

Issues:
NICU/DSH and IME

The primary advantage to the Commonwealth and to the
agency is that an outdated source of information will no longer
be used as an input in calculating one component of the
Medicaid DSH program payments. While in the aggregate
this is budget neutral, for many private hospitals the new
methodology regarding increases in Indirect Medical
Education payments is a net benefit, i.e., it results in more
money paid to the hospitals. For some hospitals, however,
there is no effect and for two hospitals, there is a negative
effect.

Freestanding Psychiatric Hospitals

The primary advantage to the Commonwealth and to the
agency is that this regulatory action will provide needed time
to better understand the effects of rebasing on freestanding
psychiatric hospitals before imposing the results of the
rebasing on those providers. This is also an advantage to the
providers themselves in terms of understanding payment
policy and payment stability.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB's
best estimate of these economic impacts.

Summary of the proposed regulation. Pursuant to Chapter 4,
Iltem 326 OO of the 2004 Acts of Assembly, the proposed
regulations increase Medicaid indirect medical education

reimbursements to hospitals in order to offset the reduction
resulting from the elimination of neonatal intensive care
disproportionate share payments. Pursuant to Chapter 4,
ltem 326 NN of the 2004 Acts of Assembly, the proposed
changes also exclude freestanding psychiatric hospitals from
the standard rebasing action scheduled in fiscal year 2005.
Both of the proposed permanent changes have been in effect
since September 2004 under emergency regulations.

Estimated economic impact. Pursuant to Chapter 4, Item 326
OO of the 2004 Acts of Assembly, the proposed regulations
increase Medicaid indirect medical education (IME)
reimbursements to hospitals and at the same time eliminate
neonatal intensive care disproportionate share payments
(NICU-DSH).  According to the Department of Medical
Assistance Services (DMAS), no recent data is available to
calculate NICU-DSH payments. The most recent available
data is from 1997, which is outdated and no longer
appropriate for this purpose. As there is no available data to
calculate appropriate NICU-DSH payments, DMAS proposes
to increase IME reimbursements by the same amount to
maintain budget neutrality. This proposed change is estimated
to reduce DSH payments by $4.9 million and increase IME
reimbursements by the same amount. Even though the
proposed change is budget neutral at the aggregate, the DSH
and IME reimbursement methodologies are not identical and
change the total payments to hospitals at the individual level.
Three hospitals are expected to experience a reduction
ranging from $246,000 to $1 million, 28 hospitals are expected
to experience an increase ranging from $2,000 to $687,000,
and 83 are expected to experience no change in payments
they receive from Medicaid. Thus, the main economic effect
of the proposed change is a net reduction in Medicaid
payments to three hospitals and a net increase to 28
hospitals.

Another important effect of the proposed change is a potential
increase in the amount of federal funds the Commonwealth
can garner. There is a cap on the federal matching funds for
DSH payments. Currently, DSH allotment for federal fiscal
year 2005 is approximately $165 million. This means that the
Commonwealth can obtain up to $82.5 million from federal
government if it provides the other half. The federal matching
funds are not available for DSH payments beyond the $165
million allotment. Therefore, if the Commonwealth wishes to
increase DSH payments above and beyond the federal
allotment, 100% of the funds must come from in-state funding
sources. On the other hand, there is no similar federal
matching cap for the IME reimbursements.” Because the
proposed change reduces DSH payments with a
corresponding increase in IME payments, the Commonwealth
effectively increases the matching funds available for DSH
payments it can draw down from the federal government.

Pursuant to Chapter 4, ltem 326 NN of the 2004 Acts of
Assembly, the other proposed change excludes the
freestanding psychiatric hospitals from the standard rebasing
scheduled in fiscal year 2005. Thus, five freestanding

" There is an upper payment cap for IME payments based on operating costs.
However, the IME upper payment cap is not the same as the cap on DSH
payments. Also, current IME payments are far below the upper payment cap
while the current DSH payments are near the cap.
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psychiatric hospitals continue to receive reimbursements
based on fiscal year 2004 rates. |If the scheduled rebasing
had been applied, the total reimbursement to five hospitals
would have been reduced roughly by a half a million dollars.
Therefore, the proposed change avoids a half million dollar
reduction in Medicaid reimbursements to five freestanding
hospitals providing psychiatric services. This change is likely
to have avoided a potential deterioration in access to
psychiatric services and in quality of care at these hospitals
that existed before this change. Maintaining the current
access and quality levels could maintain the health status of
those who use these services and provide secondary
economic benefits not only to people who utilize the services,
but also to the Commonwealth. It is also important to note
that the total cost of maintaining these benefits to the
Commonwealth is one half the price because of the federal
matching funds.

Businesses and entities affected. The proposed changes are
estimated to affect 31 private hospitals and 5 freestanding
psychiatric hospitals.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The first proposed change
increases Medicaid payments to 28 private hospitals while
reducing payments to 3 other hospitals. The amount of
estimated transfers from 3 hospitals to 28 hospitals are the
same. Thus, the positive employment effect at 28 hospitals
should cancel out the negative effect at 3 hospitals at the
aggregate. Furthermore, of the 28 hospitals, not all are
expected to be significantly affected, as the individual
increases in reimbursements to 16 hospitals do not reach
$50,000.

The second proposed change is expected to have a positive
impact on employment in terms of avoided reductions or
suspensions of freestanding psychiatric hospital services.

Effects on the use and value of private property. The
proposed regulations are not likely to affect the use and value
of real property. However, the first proposed change is likely
to have a positive impact on the profits and consequently the
asset value of 28 private hospitals while having a negative
impact on the asset value of 3 private hospitals. The second
change is expected to have a positive impact on the utilization
and therefore the asset value of five freestanding psychiatric
hospitals because of avoided reductions in profitability.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Medical Assistance Services has reviewed the economic
impact analysis prepared by the Department of Planning and
Budget regarding the regulations concerning 12 VAC 30-70,
Methods and Standards for Establishing Payment Rates -
Inpatient Hospital Services (NICU/DSH and Indirect Medical
Education; Freeze Freestanding Psychiatric Hospital Rates).
The agency raises no issues with this analysis.

Summary:

The proposed amendments increase Medicaid indirect
medical education reimbursements to hospitals in order to
offset the reduction resulting from the elimination of

neonatal intensive care disproportionate share payments.
In addition, the proposed changes exclude freestanding
psychiatric hospitals from the standard rebasing action
scheduled in fiscal year 2005. Emergency regulations to
implement these changes have been in effect since
September 2004.

CHAPTER 70.
METHODS AND STANDARDS FOR ESTABLISHING
PAYMENT RATES; -- INPATIENT HOSPITAL CARE
SERVICES.

12 VAC 30-70-291. Payment for indirect medical education
costs.

A. Hospitals shall be eligible to receive payments for indirect
medical education. These payments recognize the increased
use of ancillary services associated with the educational
process and the higher case-mix intensity of teaching
hospitals. The payments for indirect medical education shall
be made in estimated quarterly lump sum amounts and settled
at the hospital's fiscal year end.

B. Final payment for IME shall be determined as follows:

1. Type One hospitals shall receive an IME payment equal
to the hospital's Medicaid operating reimbursement times
an IME percentage determined as follows:

IME Percentage for Type One Hospitals = [1.89 X ((1 +
r)>4%.1)] X (IME Factor)

An IME factor shall be calculated for each Type One
hospital and shall equal a factor that, when used in the
calculation of the IME percentage, shall cause the resulting
IME payments to equal what the IME payments would be
with an IME factor of one, plus an amount equal to the
difference between operating payments using the
adjustment factor specified in subdivision B 1 of 12 VAC 30-
70-331 and operating payments using an adjustment factor
of one in place of the adjustment factor specified in
subdivision B 1 of 12 VAC 30-70-331.

2. Type Two hospitals shall receive an IME payment equal
to the hospital's Medicaid operating reimbursement times
an IME percentage determined as follows:

IME Percentage for Type Two Hospitals = [1.89 X ((1 +
r)>4%.1)] X 6.4043 0.5695

In both equations, r is the ratio of full-time equivalent
residents to staffed beds, excluding nursery beds. The IME
payment shall be calculated each year using the most
recent reliable data regarding the number of full-time
equivalent residents and the number of staffed beds,
excluding nursery beds.

C. An additional IME payment shall be made for inpatient
hospital services provided to Medicaid patients but reimbursed
by capitated managed care providers. This payment shall be
equal to the hospital's hospital specific operating rate per
case, as determined in 12 VAC 30-70-311, times the hospital's
HMO paid discharges times the hospital's IME percentage, as
determined in subsection B of this section.
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12 VAC 30-70-301. Payment to disproportionate share
hospitals.

A. Payments to disproportionate share hospitals (DSH) shall
be prospectively determined in advance of the state fiscal year
to which they apply. The payments shall be made on a
quarterly basis, shall be final, and shall not be subject to
settlement except when necessary due to the limit in
subsection D of this section.

B. Hospitals qualifying under the 15% inpatient Medicaid
utilization percentage shall receive a DSH payment based on
the hospital's type and the hospital's Medicaid utilization
percentage.

1. Type One hospitals shall receive a DSH payment equal
to:

a. The sum of (i) the hospital's Medicaid utilization
percentage in excess of 10.5%, times 17, times the
hospital's Medicaid operating reimbursement, times
1.4433 and (ii)) the hospital's Medicaid utilization
percentage in excess of 21%, times 17, times the

hospital's Medicaid operating reimbursement, times
1.4433.

b. Multiplied by the Type One hospital DSH Factor.

The Type One hospital DSH factor shall equal a

percentage that when applied to the DSH payment
calculation yields a DSH payment equal to the total
calculated using the methodology outlined in subdivision
1 a of this subsection using an adjustment factor of one in
the calculation of operating payments rather than the
adjustment factor specified in subdivision B 1 of 12 VAC
30-70-331.

2. Type Two hospitals shall receive a DSH payment equal
to the sum of (i) the hospital's Medicaid utilization
percentage in excess of 10.5%, times the hospital's
Medicaid operating reimbursement, times 1.2074 and (ii)
the hospital's Medicaid utilization percentage in excess of
21%, times the hospital's Medicaid operating
reimbursement, times 1.2074.

C. Hospitals qualifying under the 25% low-income patient
utilization rate shall receive a DSH payment based on the
hospital's type and the hospital's low-income utilization rate.

1. Type One hospitals shall receive a DSH payment equal
to the product of the hospital's low-income utilization in
excess of 25%, times 17, times the hospital's Medicaid
operating reimbursement.

2. Type Two hospitals shall receive a DSH payment equal
to the product of the hospital's low-income utilization in
excess of 25%, times the hospital's Medicaid operating
reimbursement.

3. Calculation of a hospital's low-income patient utilization
percentage is defined in 42 USC § 1396r-4(b)(3).

D. No DSH payments shall exceed any applicable limitations
upon such payments established by federal law or regulations
and OBRA 1993 § 13621. A DSH payment during a fiscal year
shall not exceed the sum of:

1. Medicaid allowable costs incurred during the year less
Medicaid payments, net of disproportionate share payment
adjustments, for services provided during the year. Costs
and payments for Medicaid recipients enrolled in capitated
managed care programs shall be considered Medicaid
costs and payments for the purposes of this section.

2. Costs incurred in serving persons who have no insurance
less payments received from those patients or from a third
party on behalf of those patients. Payments made by any
unit of the Commonwealth or local government to a hospital
for services provided to indigent patients shall not be
considered to be a source of third party payment.

E. Each hospital's eligibility for DSH payment and the amount
of the DSH payment shall be calculated at the time of each
rebasing using the most recent reliable utilization data and
projected operating reimbursement data available. The
utilization data used to determine eligibility for DSH payment
and the amount of the DSH payment shall include days for
Medicaid recipients enrolled in capitated managed care
programs. In years when DSH payments are not rebased in
the way described above, the previous year's amounts shall
be adjusted for inflation.

2. For freestanding psychiatric facilities licensed as hospitals,
DSH payment shall be based on the most recently settled
Medicare cost report available before the beginning of the
state fiscal year for which a payment is being calculated.

12 VAC 30-70-391. Recalibration and rebasing policy.

A. The department recognizes that claims experience or
modifications in federal policies may require adjustment to the
DRG payment system policies provided in this part. The state
agency shall recalibrate (evaluate and adjust the DRG relative
weights and hospital case-mix indices) and rebase (review
and update the base year standardized operating costs per
case and the base year standardized operating costs per day)
the DRG payment system at least every three years.
Recalibration and rebasing shall be done in consultation with
the Medicaid Hospital Payment Policy Advisory Council noted
in 12 VAC 30-70-490. When rebasing is carried out, if new
rates are not calculated before their required effective date,
hospitals required to file cost reports and freestanding
psychiatric facilities licensed as hospitals shall be settled at
the new rates, for discharges on and after the effective date of
those rates, at the time the hospitals' cost reports for the year
in which the rates become effective are settled.

B. Rates for freestanding psychiatric facilities licensed as
hospitals shall continue to be based on the 1998 base year
until rates for all inpatient hospitals are rebased subsequent to
SFY 2005.

VA.R. Doc. No. R04-243 and R04-246; Filed January 27, 2005, 4:37 p.m.
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Symbol Key
Roman type indicates existing text of regulations. /talic type indicates new text. Language which has been stricken indicates
text to be deleted. [Bracketed language] indicates a change from the proposed text of the regulation.

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

MARINE RESOURCES COMMISSION

REGISTRAR’S NOTICE: The following regulation filed by the
Marine Resources Commission is exempt from the
Administrative Process Act in accordance with § 2.2-4006 A
12 of the Code of Virginia; however, the commission is
required to publish the full text of final regulations.

Title of Regulation: 4 VAC 20-1065. Pertaining to
Establishment of Restricted Areas (adding 4 VAC 20-1065-
10 through 4 VAC 20-1065-40).

Statutory Authority: §§ 28.2-201, 28.2-501 and 28.2-518 of the
Code of Virginia.

Effective Date: February 1, 2005.

Agency Contact: Robin Stippich, Marine Resources
Commission, 2600 Washington Avenue, 3rd Floor, Newport
News, VA 23607, telephone (757) 247-8088.

Summary:

This regulation establishes a restricted area at Plum Tree
Island Wildlife Refuge Range. This regulation delineates an
area already designated by the federal government through
the U.S. Army Corps of Engineers.

4 VAC 20-1065-10. Purpose.

The purpose of this chapter is to protect the citizens of the
Commonwealth from dangers associated with unexploded
ordnance located on Plum Tree Island National Wildlife
Refuge (NWR) in Poquoson, Virginia. (See Plum Tree Island
Map outlining the location of the restricted areas.)

This chapter delineates an area already designated by the
federal government through the U.S. Army Corps of
Engineers. The adoption of this chapter affords the Virginia
Marine Police and the Department of Game and Inland
Fisheries the authority to enforce Virginia laws prohibiting
entrance into the restricted area.

4 VAC 20-1065-20. Definitions.

The following term when used in this chapter shall have the
following meaning unless the context clearly indicates
otherwise:

“‘Restricted Area” means those waters within an area
beginning at mean high water on the shore east of Whalebone
Island at latitude 37°08’41” N, longitude 76°19°58” W; then
northwest to a point of Whalebone Island at latitude 37°08°29”
N, longitude 76°19°29” W; Ilatitude 37°08’35” N, longitude
76°19'12” W, latitude 37°08°22” N, longitude 76°18°56” W;
latitude 37°08°23” N, longitude 76°18’38” W latitude 37°08°16”

N, longitude 76°18°26” W; latitude 37°08°09” N, longitude
76°18°21” W; latitude 37°08°04” N, longitude 76°18°08” W;
latitude 37°07°54” N, longitude 76°18°03” W; latitude 37°07°55”
N, longitude 76°17°52” W; Ilatitude 37°07°49” N, longitude
76°17°40” W, latitude 37°07°44” N, longitude 76°17°37” W;
latitude 37°07°36” N, longitude 76°17°22” W; latitude 37°07°43”
N, longitude 76°17°29” W; thence to latitude 37°06°51” N,
longitude 76°17°59” W, latitude 37°06’46” N, longitude
76°18°03” W; latitude 37°06°41” N, longitude 76°18712” W;
latitude 37°06°34” N, longitude 76°18°21” W; latitude 37°06°38”
N, longitude 76°18°35” W; latitude 37°06°42” N, longitude
76°18°34” W; thence to a point on shore at mean high water at
latitude 37°06°46” N, longitude 76°18°35” W.

4 VAC 20-1065-30. Prohibitions.

A. No vessel or persons shall enter the restricted area without
the permission of the U.S. Army Corps of Engineers’ District
Engineer or persons or agencies authorized to act in his
behalf.

B. Commercial or private interests having a need to operate
within the restricted area must contact the U.S. Army Corps of
Engineers for additional guidance before entering this area.

4 VAC 20-1060-40. Penalty.

As set forth in § 28.2-106.2 D of the Code of Virginia, any
person violating any provision of this chapter shall be guilty of
a Class | misdemeanor.
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TITLE 8. EDUCATION

STATE BOARD OF EDUCATION

Title of Regulation: 8 VAC 20-690. Regulations for Scoliosis
Screening Program (adding 8 VAC 20-690-10 through
8 VAC 20-690-50).

Statutory Authority: § 22.1-273.1 of the Code of Virginia.
Effective Date: March 29, 2005.

Agency Contact: Dr. Margaret N. Roberts, Office of Policy and
Public Affairs, Department of Education, PO Box 2120, 101
North 14th Street, 25th Floor, Richmond, VA 23219, telephone

(804) 225-2540, FAX (804) 225-2524, or e-malil
margaret.roberts@doe.virginia.gov.
Summary:

The regulations implement the requirements of House Bill
1834 enacted by the 2003 Session of the General
Assembly, and codified in § 22.1-273.1 of the Code of
Virginia, which requires all local school boards to implement
a scoliosis screening program that requires either the
provision of parent educational information on scoliosis or
the provision of regular scoliosis screenings for students in
grades 5 through 10.

The regulations provide school boards with the
requirements that they must adhere to in order to fulfill the
statutory mandate. The regulations (i) require local school
divisions to either provide parent educational information on
scoliosis for students in grades 5 through 10 or implement a
program of regular screening for scoliosis for students in
grades 5 through 10; (i) provide that parents may opt their
child out of any screening program; (ii) mandate that
parents receive education information describing the
purpose and need for scoliosis screening; (iv) require
school boards conducting scoliosis screenings to adhere to
certain procedures and requirements; and (v) mandate
training of school personnel and volunteers in acceptable
screening procedures.

Summary of Public Comments and Agency’s Response: A
summary of comments made by the public and the agency’s
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

L 4 L 4

TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

REGISTRAR'S NOTICE: The following regulatory action is
exempt from the Administrative Process Act in accordance
with § 2.2-4006 A 4 c of the Code of Virginia, which excludes
regulations that are necessary to meet the requirements of
federal law or regulations provided such regulations do not
differ materially from those required by federal law or
regulation. The State Water Control Board will receive,
consider and respond to petitions by any interested person at
any time with respect to reconsideration or revision.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 20:23 VA.R. 2491-2494 July 26,
2004, without change. Therefore, pursuant to § 2.2-4031 A of
the Code of Virginia, the text of the final regulation is not set
out.

VA.R. Doc. No. R04-5; Filed February 1, 2005, 3:09 p.m.

Title of Regulation: 9 VAC 25-720. Water Quality
Management Planning Regulation (amending 9 VAC 25-
720-50, 9 VAC 25-720-80, 9 VAC 25-720-90, and 9 VAC 25-
720-130).

Statutory Authority: § 62.1-44.15 of the Code of Virginia and
33 USC § 1313(e) of the Clean Water Act.

Effective Date: March 23, 2005.

Agency Contact: Charles Martin, Department of
Environmental Quality, P.O. Box 10009, Richmond, VA
23240, telephone (804) 698-4462, FAX (804) 698-4136 or
e-mail chmartin@deq.virginia.gov.

Summary:

This amendment to the state’s Water Quality Management
Planning Regulation (9 VAC 25-720) consists of the
inclusion of 11 Total Maximum Daily Load (TMDL) waste
load allocations contained in eight TMDL reports. The
TMDLs were developed in accordance with federal
regulations (40 CFR 130.7) and are exempt from the
provisions of Article 2 of the Virginia Administrative Process
Act. The TMDLs have been through the TMDL public
participation process and the waste load allocations are
adopted as part of 9 VAC 25-720 in accordance with
Virginia’s “Public Participation Procedures for Water Quality
Management Planning.”
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9 VAC 25-720-50. Potomac-Shenandoah River Basin.
A. Total Maximum Daily Load (TMDLs).

TM#D" s,:';ena‘;" TMDL Title City/County | WBID | Pollutant| WLA | Units
1. |Muddy Creek [Nitrate TMDL Development for Muddy Creek/Dry Rockingham | B21R Nitrate | 49,389.00 | LB/YR
River, Virginia
2. |Blacks Run [TMDL Development for Blacks Run and Cooks Creek | Rockingham B25R Sediment | 32,844.00 | LB/YR
3. [Cooks Creek [TMDL Development for Blacks Run and Cooks Creek | Rockingham B25R Sediment | 69,301.00 | LB/YR
4. |Cooks Creek |TMDL Development for Blacks Run and Cooks Creek | Rockingham B25R | Phosphorus 0 LB/YR
5. |Muddy Creek | MDL Development for Muddy Creek and Holmans | - o inoham | B22R | Sediment [286,939.00| LB/YR
Creek, Virginia
6. |Muddy Creek | MDL Development for Muddy Creek and Holmans | - o inoham | B22R  |Phosphorus| 38.00 | LBAYR
Creek, Virginia
7 Holmans TMDL D(_ave_lqpment for Muddy Creek and Holmans Rockingham/ B45R Sediment | 78,141.00 | LB/YR
Creek Creek, Virginia Shenandoah
8. |Mill Creek TMDL Development for Mill Creek and Pleasant Run Rockingham B29R Sediment 276.00 LB/YR
9. [Mill Creek TMDL Development for Mill Creek and Pleasant Run Rockingham B29R |Phosphorus| 138.00 LB/YR
10. |Pleasant Run |TMDL Development for Mill Creek and Pleasant Run Rockingham B27R Sediment 0.00 LB/YR
11. |Pleasant Run |TMDL Development for Mill Creek and Pleasant Run Rockingham B27R Phosphorus 0.00 LB/YR
12, |Linville Creek |10t@! Maximum Load Development for Linville Creek: | o yinoham | B46R | Sediment | 550 |TONS/YR
Bacteria and Benthic Impairments
13.  |Quail Run Benthic TMDL for Quail Run Rockingham B35R Ammonia | 7,185.00 | KG/YR
14. |Quail Run Benthic TMDL for Quail Run Rockingham B35R Chlorine 27.63 KG/YR
B41R
Shenandoah [Development of Shenandoah River PCB TMDL B55R
15. River (South Fork and Main Stem) Warren & Clarke B57R PCBs 179.38 G/YR
B58R
16. ggleer:andoah Es:llslopment of Shenandoah River PCB TMDL (North Warren & Clarke| B51R PCBs 0.00 GIYR
17, Shenandoah Development of Shenandoah River PCB TMDL (Main Warren & Clarke WV PCBs 179.38 G/YR
River Stem)
Cockran Benthic TMDL Reports for Six Impaired Stream Organic
18. : Segments in the Potomac-Shenandoah and James Augusta B10R ge 1,556.00 | LB/YR
Spring ) . Solids
River Basins
Benthic TMDL Reports for Six Impaired Stream Organic
19. |Lacey Spring |Segments in the Potomac-Shenandoah and James Rockingham B47R Sglids 680.00 LB/YR
River Basins
Omdorff Benthic TMDL Reports for Six Impaired Stream Organic
20. ) Segments in the Potomac-Shenandoah and James Shenandoah B52R ge 103.00 LB/YR
Spring ) . Solids
River Basins
21. [Toms Brook |Benthic TMDL for Toms Brook in Shenandoah Shenandoah | BS5OR | Sediment | 8.1 TIYR
County, Virginia
22. |Goose Creek |Benthic TMDLs for the Goose Creek Watershed Il‘:(;t%%l::r AO8R Sediment 1,587 T/YR
23. [Little River Benthic TMDLs for the Goose Creek Watershed Loudoun AO8R Sediment 105 T/YR
Fecal Bacteria and General Standard Total Maximum
Christians Daily Load Development for Impaired Streams in the .
24. Creek Middle River and Upper South River Watersheds, Augusta B14R Sediment 145 /YR
Augusta County, VA
Fecal Bacteria and General Standard Total Maximum
25, |Moffett Creek Daily Load Development for Impaired Streams in the Augusta B13R Sediment 0 /YR

Middle River and Upper South River Watersheds,
Augusta County, VA
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Fecal Bacteria and General Standard Total Maximum
Upper Middle |Daily Load Development for Impaired Streams in the ;
26. River Middle River and Upper South River Watersheds, Augusta B10R Sediment 1.355 /YR
Augusta County, VA
Total Maxiumum Daily Load Development for Mossy
27. |Mossy Creek |Creek and Long Glade Run: Bacteria and General Rockingham B19R Sediment 0.04 TYR
Standard (Benthic) Impairments
28, |Smith Creek Tot@l Maxiumum Daily Load (TMDL) Development for | Rockingham, B47R Sediment | 353.867 | LB/YR
Smith Creek Shenandoah
EDITOR'S NOTE: Subsection B is not amended; therefore, the text of subsection B is not set out.
9 VAC 25-720-80. Roanoke River Basin.
A. Total Maximum Daily Load (TMDLs).
TMDL . . .
# Stream Name TMDL Title City/County|WBID| Pollutant [WLA|Units
1. |Ash Camp Creek Total Maximum Daily Load Development for Ash Camp Creek Charlotte [ L39R | Sediment | 20.7 | T/YR
North Fork Total Maximum Daily Load (TMDL) Development for the . .
2 Blackwater River Upper Blackwater River Watershed Franklin LO8R | Sediment 0 |TYR
North Fork Total Maximum Daily Load (TMDL) Development for the .
3. Blackwater River Upper Blackwater River Watershed Franklin LO8R |Phosphorus| 0 | T/YR
4. Upper Blackwater Total Maximum Dally Load (TMDL) Development for the Franklin L08R | sediment l0.526| T/YR
River Upper Blackwater River Watershed
5. |Flat Creek Benthic TMDL for Flat Creek Watershed, Virginia Mecklenburg | L79R | Sediment | 76.2 | T/YR
EDITOR'S NOTE: Subsection B is not amended; therefore, the text of subsection B is not set out.
9 VAC 25-720-90. Tennessee-Big Sandy River Basin.
A. Total Maximum Daily Load (TMDLs).
TMDL | Stream TMDL Title City/County|WBID| Pollutant | WLA |Units
# Name
1. Guest River [Guest River Total Maximum Load Report Wise P11R Sediment 317.52 |LB/YR
Total Maximum Daily Load (TMDL) Development for Cedar . .
2. Cedau'CreekCneek’l_mmayersCreekaMHlm%Cmek Washington | O05R Sediment 1,789.93 |LB/YR
3 Hall/Byers  |Total Maximum Daily Load (TMDL) Development for Cedar | Washington | O05R Sediment 57,533.49|LB/YR
’ Creek Creek, Hall/Byers Creek and Hutton Creek
Total Maximum Daily Load (TMDL) Development for Cedar . .
4. Hutton Creek Creek, Hall/Byers Creek and Hutton Creek Washington [ O05R Sediment 91.32 [LB/YR
; ; Sediment
5. |Clinch River |10tal Maximum Daily Load Development for the Upper Tazewell |POIR 206,636 |LB/YR
Clinch River Watershed
6. Lewis Creek Total Maximum Daily Load Development for the Lewis Russell PO4R Sediment 21732 |LB/YR
Creek Watershed
7 Black Creek General Standard '_I'otal Maxmum I_Dr_:uly Load Development Wise P17R Manganese 2127 |KG/YR
for Black Creek, Wise County, Virginia
Dumps General Standard Total Maximum Daily Load Development Total Dissolved
8. Creek for Dumps Creek, Russell County, Virginia Russell POBR Solids 1,631,575|KG/YR
Dumps General Standard Total Maximum Daily Load Development Total Suspended
9. Creek for Dumps Creek, Russell County, Virginia Russell POBR Solids 316,523 |KG/YR
Beaver Total Maximum Daily Load Development for the Beaver
10. Creek Creek Watershed Washington | O07R Sediment 784,036 |LB/YR

EDITOR'S NOTE: Subsection B is not amended; therefore, the text of subsection B is not set out.
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9 VAC 25-720-130. New River.
A. Total Maximum Daily Load (TMDLs).

TM#D" S,:;enﬁ:‘ TMDL Title City/County|WBID|Pollutant| WLA |Units
1. gtrr;):kbles Benthic TMDL for Stroubles Creek in Montgomery County, Virginia Montgomery | N22R | Sediment (233.15| T/YR
2. sec Crook [ e e S ot oo i ™| Puasi |22 | sodment| 028 | v
5. Jorab Croo [ e St ot Mot Dy Loy | Montgomery | W1aR | socment| 77| 70
1. |poak Crook [FocaBactoriaand el Sancrs e Masimur Dol 1920 | putasi |17k comper | 12 |KavR
5. [P Croo Foca Bactoria g e S oo oo 47| pussi | wirR| zne | &7 |kaR

EDITOR'S NOTE: Subsection B is not amended; therefore, the text of subsection B is not set out.

VA.R. Doc. No. R05-114; Filed January 26, 2005, 3:07 p.m.

*

TITLE 22. SOCIAL SERVICES

CHILD DAY-CARE COUNCIL

Title of Regulation: 22 VAC 15-30. Standards for Licensed
Child Day Centers (amending 22 VAC 15-30-10, 22 VAC
15-30-30, 22 VAC 15-30-50, 22 VAC 15-30-70, 22 VAC 15-
30-80, 22 VAC 15-30-90, 22 VAC 15-30-110, [ 22 VAC 15-30-
140, ] 22 VAC 15-30-150, 22 VAC 15-30-160, 22 VAC 15-30-
180, [ 22 VAC 15-30-190,] 22 VAC 15-30-200, 22 VAC 15-
30-230, 22 VAC 15-30-250, 22 VAC 15-30-260, 22 VAC 15-
30-290, 22 VAC 15-30-310 through 22 VAC 15-30-390,
22 VAC 15-30-410, 22 VAC 15-30-430, 22 VAC 15-30-440,
22 VAC 15-30-451, 22 VAC 15-30-461, 22 VAC 15-30-471,
22 VAC 15-30-490, 22 VAC 15-30-500, 22 VAC 15-30-510,
22 VAC 15-30-520, and 22 VAC 15-30-540 through 22 VAC
15-30-670; adding 22 VAC 15-30-585).

Statutory Authority: §§ 63.2-1734 and 63.2-1735 of the Code
of Virginia.

Effective Date: June 1, 2005.

Agency Contact: Richard Martin, Manager, Office of
Legislative and Regulatory Affairs, Department of Social
Services, 7 North 8th Street, Richmond, VA 23219, telephone
(804) 726-7902, FAX (804) 726-7906, or e-mail
richard.martin@dss.virginia.gov.

Summary:

The amendments result from a comprehensive review of the
regulations and make numerous changes that include (i)
increasing the staff-to-child ratios; (ii) establishing maximum
group sizes; (iii) changing procedural measures to improve
child supervision; (iv) providing flexibility to meet staff
qualifications; (v) expanding the scope and hours of
training; (vi) increasing the activity space and resilient
surfacing under playground equipment; and (vii) updating
several other facility standards.

*

Changes since the proposed were made in the following
areas: training and qualifications for program directors,
program leaders and general staff; activity space for
children; resilient surfacing; staff-to-child ratios; and
transportation.

Summary of Public Comments and Agency’s Response: A
summary of comments made by the public and the agency’s
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

CHAPTER 30.
MINIMUM STANDARDS FOR LICENSED CHILD DAY
CENTERS.

PART I.
INTRODUCTION.

22 VAC 15-30-10. Definitions.

The following words and terms when used in this chapter shall
have the following meanings; unless the context clearly
indicates otherwise:

"Adult" means any individual 18 years of age or older.

"Age and stage appropriate" means the curriculum,
environment, equipment, and adult-child interactions are
suitable for the ages of the children within a group and the
individual needs of any child.

"Age groups":
1. "Infant" means children from birth to 16 months.

2. "Toddler" means children from 16 months up to two
years.

3. "Preschool" means children from two years up to the age
of eligibility to attend public school, five years by September

4. "School age" means children eligible to attend public
school, age five or older by September 30 of that same
year. Four- or five-year-old children included in a group of
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school-age children may be considered school age during
the summer months if the children will be entering
kindergarten that year.

"Attendance" means the actual presence of an enrolled child.

"Balanced mixed-age grouping" means a program [ using a
curriculum designed to meet the needs and interests of
children in the group and is ] planned for [ children who enter
the program at] three [-] through five [-year-eld—children
years of age. The enrollment in the balance mixed-age
grouping comprises a relatively even allocation of children ] in

; . . . 1
each of three ages [ (three to six years)] and is designed for
children and staff to remain together with turnover planned
only for the replacement of [

graduating—older—children—with
incoming—younger—children exiting students with children of

ages that maintain the class balance ].

"Body fluids" means urine, feces, saliva, blood, nasal
discharge, eye discharge, and injury or tissue discharge.

"Camp" means a child day camp that is a child day center for
school age children that operates during the summer vacation
months only.  Four-year-old children who will be five by
September 30 of the same year may be included in a camp for
school age children.

"Center" means a child day center.

"Child" means any individual under 18 years of age.

"Child day center" means a child day program offered to (i)
two or more children under the age of 13 in a facility that is not
the residence of the provider or of any of the children in care
or (ii) 13 or more children at any location.

Exemptions (§ 63.2-1715 of the Code of Virginia):

1. A child day center that has obtained an exemption
pursuant to § 63.2-1716 of the Code of Virginia;

2. A program where, by written policy given to and signed
by a parent or guardian, children are free to enter and leave
the premises without permission or supervision. A program
that would qualify for this exemption except that it assumes
responsibility for the supervision, protection and well-being
of several children with disabilities who are mainstreamed
shall not be subject to licensure;

3. A program of instructional experience in a single focus,
such as, but not limited to, computer science, archaeology,
sport clinics, or music, if children under the age of six do not
attend at all and if no child is allowed to attend for more
than 25 days in any three-month period commencing with
enrollment. This exemption does not apply if children
merely change their enroliment to a different focus area at a
site offering a variety of activities and such children's
attendance exceeds 25 days in a three-month period;

4. Programs of instructional or recreational activities
wherein no child under age six attends for more than six
hours weekly with no class or activity period to exceed 1-1/2
hours, and no child six years of age or above attends for
more than six hours weekly when school is in session or 12
hours weekly when school is not in session. Competition,
performances and exhibitions related to the instructional or
recreational activity shall be excluded when determining the
hours of program operation;

5. A program that operates no more than a total of 20
program days in the course of a calendar year provided that
programs serving children under age six operate no more
than two consecutive weeks without a break of at least a
week;

6. Instructional programs offered by public and private
schools that satisfy compulsory attendance laws or the
Individuals with Disabilities Education Act, as amended (20
USC §[44#40 1400] et seq.), and programs of
school-sponsored extracurricular activities that are focused
on single interests such as, but not limited to, music, sports,
drama, civic service, or foreign language;

7. Education and care programs provided by public schools
whieh that are not exempt pursuant to subdivision 6 of this
definition shall be regulated by the State Board of Education
using regulations that incorporate, but may exceed, the
regulations for child day centers licensed by the
commissioner;

8. Early intervention programs for children eligible under
Part H C of the Individuals with Disabilities Education Act,
as amended (20 USC § 4470 1400 et seq.), wherein no
child attends for more than a total of six hours per week;

9. Practice or competition in organized competitive sports
leagues;

10. Programs of religious instruction, such as Sunday
schools, vacation Bible schools, and Bar Mitzvah or Bat
Mitzvah classes, and child-minding services provided to
allow parents or guardians who are on site to attend
religious worship or instructional services;

11. Child-minding services which are not available for more
than three hours per day for any individual child offered on
site in commercial or recreational establishments if the
parent or guardian (i) is not an on-duty employee, except for
part-time employees working less than two hours per day;
(ii) can be contacted and can resume responsibility for the
child's supervision within 30 minutes; and (iii) is receiving or
providing services or participating in activities offered by the
establishment;

12. A certified preschool or nursery school program
operated by a private school whiech that is accredited by a
statewide accrediting organization recognized by the State
Board of Education or accredited by the National
Association for the Education of Young Children's National
Academy of Early Childhood Programs; the Association of
Christian Schools International; the American Association of
Christian Schools; the National Early Childhood Program
Accreditation; the National Accreditation Council for Early
Childhood Professional Personnel and Programs; the
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International Academy for Private Education; Standards—for
the American Montessori Society Aecereditation; the
International Accreditation and Certification of Childhood
Educators, Programs, and Trainers; or the National
Accreditation Commission and-which that complies with the
provisions of § 63.2-1717 of the Code of Virginia; or

13. By policy, a child day center that is required to be
programmatically licensed by another state agency for that
service.

"Child day program" means a regularly operating service
arrangement for children where, during the absence of a
parent or guardian, a person or organization has agreed to
assume responsibility for the supervision, protection, and
well-being of a child under the age of 13 for less than a
24-hour period.

Note: This does not include programs such as drop-in
playgrounds or clubs for children when there is no service
arrangement with the child's parent.

"Children with disabilities special needs" means these children

with developmental
disabilities, mental retardation, emotional disturbance, sensory
or motor impairment, or significant chronic illness who require
special health surveillance or specialized programs,
interventions, technologies, or facilities.

"Cleaned"” means treated in such a way to reduce the amount
of filth through the use of water with soap or detergent or the
use of an abrasive cleaner on inanimate surfaces.

"Commissioner" means the Commissioner of Secial-Services;
also—known—as—the Director—of-the Virginia Department of
Social Services.

"Communicable disease" means a disease caused by a
microorganism (bacterium, virus, fungus, or parasite) that can
be transmitted from person to person via an infected body
fluid or respiratory spray, with or without an intermediary agent
(such as a louse, mosquito) or environmental object (such as
a table surface). Some communicable diseases are
reportable to the local health authority.

"Department” means the Virginia Department of Social
Services.
"Department's representative" means an employee or

designee of the Virginia Department of Social Services, acting
as the authorized agent of the commissioner.

"Evening care" means care provided in—a-center after 7 p.m.
but not through the night.

"Good character and reputation" means knowledgeable and
objective people agree that the individual (i) maintains
business, professional, family, and community relationships
which are characterized by honesty, fairness, and truthfulness
and (ii) demonstrates a concern for the well-being of others to

the extent that the individual is considered suitable to be
entrusted with the care, guidance, and protection of children.
Relatives by blood or marriage and people who are not
knowledgeable of the individual, such as recent
acquaintances, shall not be considered objective references.

"Group of children" means the children assigned to a staff

member or team of staff members [ eceupying—an—individual
classroom-or-well-defined-space-within-a-larger+oom |.

"High school program completion or the equivalent" means an
individual has earned a high school diploma or General
Education Development (G.E.D.) certificate, or has completed
a program of home instruction equivalent to high school
completion.

"Independent contractor" means an individual-wheo entity that
enters into an agreement to provide specialized services or
staff for a specified period of time.

"Individual service, education or treatment plan" means a plan
identifying the child's strengths, needs, general functioning
and plan for providing services to the child. The service plan
includes specific goals and objectives for services,
accommodations and intervention strategies. The service,
education or treatment plan clearly shows documentation and
reassessment/evaluation strategies.

"Intervention strategies" means a plan for staff action that
outlines methods, techniques, cues, programs, or tasks that
enable the child to successfully complete a specific goal.

"Licensee" means any individual, partnership, association,
public agency, or corporation to whom the license is issued.

"Minor injury" means a wound or other specific damage to the
body such as, but not limited to, a-small-scratch,-cut-orserape;
minor-bruise-or-discoloration-of-the-skin abrasions, splinters,
bites that do not break [ skins the skin ], and bruises.

"Overnight care" means care provided after 7 p.m. and
through the night.

"Parent” means the biological or adoptive parent or parents or
legal guardian or guardians of a child enrolled in or in the
process of being admitted to a center.

"Physician" means an individual licensed to practice medicine
in any of the 50 states or the District of Columbia.

"Physician’s designee" means a physician, licensed nurse
practitioner, licensed physician assistant, licensed nurse (R.N.
or L.P.N.), or health assistant acting under the supervision of
a physician.

"Primitive camp" means a camp where places of abode, water
supply system, or permanent toilet and cooking facilities are
not usually provided.

"Programmatic experience
means time spent working directly with children in a group;—n
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. . irginia that is
located away from the child's home. Work time shall be
computed on the basis of full-time work experience during the
period prescribed or equivalent work time over a longer
period. Experience settings may include but not be limited to
a child day program, family day home, child day center, boys
and girls club, field placement, elementary school [,] or a
faith-based organization.

"Resilient surfacing" means:

{ 1. For [indoor and] outdoor use underneath and
surrounding equipment [ , ] mats-manufactured-forsuch-use

or-pea-gravel [ —impact absorbing surfacing materials that
comply with minimum safety standards when tested in
accordance with the procedures described in the American
Society for Testing and Materials' standard F1292-99 as
shown in Figures 2 (Compressed Loose Fill Synthetic
Materials Depth Chart) and 3 (Use Zones for Equipment) on
pages 6-7 of the National Program for Playground Safety’s
"Selecting Playground Surface Materials: Selecting the Best
Surface Material for Your Playground," February 2004. ]

@ s’ oast-hine '”G':ES OF6056 i.;“ ’“”’E“aft aé{ssiémg

designated-play-surface-on-the-equipment. |
Natural [ 2. ] Hard surfaces such as asphalt, concrete, dirt,
grass and—compacted—materials or flooring covered by

carpet or gym mats do not qualify as resilient surfacing.
"Sanitized" means washed-to-reduce-the-amount-offilth-and
I ; . X ; £ 60 it

sanitizing-solution freated in such a way to remove bacteria
and viruses from inanimate surfaces through using a

disinfectant solution (i.e., bleach solution or commercial
chemical disinfectant) or physical agent (e.g., heat). The
surface of item is sprayed or dipped into the disinfectant
solution and allowed to air dry [ between-uses after use of the
disinfectant solution ].

"Serious injury" means a wound or other specific damage to
the body such as, but not limited to, unconsciousness; broken
bones; dislocation; deep cut requiring stitches; concussion;
foreign object lodged in eye, nose, ear, or other body orifice.

[ “Shelter-in-place” means the facility or building in which a
child day center is located. ]

"Short-term program" means a child day center that operates
less than 12 weeks a year.

"Special needs child day program" means a program
exclusively serving children with disabilities special needs.

"Specialty camps" means those centers [ which that ] have an
educational or recreational focus on one subject such as
dance, drama, music, or sports.

"Sponsor" means an individual, partnership, association,
public agency, corporation or other legal entity in whom the
ultimate authority and legal responsibility is vested for the
administration and operation of a center subject to licensure.

"Staff" means administrative, activity, and service personnel
including the licensee when the licensee is an individual who
works in the center, and any persons counted in the
staff-to-children ratios or any persons working with a child
without sight and sound supervision of a staff member.

"Staff positions" are defined as follows:

1. "Aide" means the individual designated to be responsible
for helping the program leaderfchild—ecare—superviser in
supervising children and in implementing the activities and
services for children. Aides may also be referred to as
assistant teachers or child care assistants.

2. "Program leader" er—child—care—supervisor- means the

individual designated to be responsible for the direct
supervision of children and for implementation of the
activities and services for a group of children. Program
leaders may also be referred to as child care supervisors or
teachers.

3. "Program director" means the primary, on-site director or
coordinator designated to be responsible for developing and
implementing the activities and services offered to children,
including the supervision, orientation, training, and
scheduling of staff who work directly with children, whether

or not the-program-director personally perferms performing

these functions.

orientation-of training or program-development functions
tho —administrator—meets—the —qualifications—of 22— VAC
X 3g'rggg and —a ﬁ”' tton—de egla.ten 'el responsibility

Volume 21, Issue 12

Monday, February 21, 2005

1531



Final Regulations

4. "Administrator" means a manager or coordinator
designated to be in charge of the total operation and
management of one or more centers. The administrator
may be responsible for supervising the program director or,
if appropriately qualified, may concurrently serve as the
program director. The administrator may perform staff
orientation or training or program development functions if
the administrator meets the qualifications of 22 VAC 15-30-
230 and a written delegation of responsibility specifies the
duties of the program director.

"Therapeutic child day program" means a specialized
program, including but not limited to therapeutic recreation
programs, exclusively serving children with disabilities special
needs when an individual service, education or treatment plan
is developed and implemented with the goal of improving the
functional abilities of the children in care.

"Universal precautions" means an approach to infection
control. According to the concept of universal precautions, all
human blood and certain human body fluids are treated as if
known to be infectious for human immunodeficiency virus
(HIV), hepatitis B virus (HBV), and other bloodborne
pathogens.

"Volunteer" means a person who works at the center and:
1. Is not paid;
2. Is not counted in the staff-to-children ratios; and

3. Is in sight and sound supervision of a staff member when
working with a child.

[%] Any unpaid person not meeting this definition shall be
considered [ "] staff" and shall meet staff requirements.

22 VAC 15-30-30. Purpose and applicability.

A. The purpose of these minimum standards is to protect
children under the age of 13 who are separated from their
parents during a part of the day by:

1. Ensuring that the activities, services, and facilities of
centers are conducive to the well-being of children; and

2. Reducing risks in the environment.

B. The minimum standards in this chapter apply to child day
centers as defined in 22 VAC 15-30-10 serving children under
the age of 13.

PART II.
ADMINISTRATION.

22 VAC 15-30-50. Operational responsibilities.

A. Applications for licensure shall conform with Chapters 17
(§ 63.2-1700 et seq.) and 18 (§63.2-1800 et seq.) of Title
63.2 of the Code of Virginia [and the regulation entitled
General Procedures and Information for Licensure, 22 VAC
40-801.

B. Pursuant to §§ 63.2-170263.2-1719,63.2-1721 and

neglect—or—exploitation—of children—oradults 63.2-1719 and
63.2-1721 [ and the regulation entitled Background Checks for
Child Welfare Agencies, 22 VAC 40-191], the applicant and
any agent at the time of application who is or will be involved
in the day-to-day operations of the center or who is or will be
alone with, in control of, or supervising one or more of the
children, shall be of good character and reputation and shall
not be guilty of an offense. Offenses are barrier crimes,
conviction of any other felony not included in the definition of
barrier crime unless five years have elapsed since conviction,
and a founded complaint of child abuse or neglect.

(c . . , ,
C—Fho-applicant or Heensure-shal !s!a. t‘s'asts;“* GQ‘”’Q‘G.‘e!

ee‘.’e.l‘e_‘]a‘ upon-the-applicants-completion-otthe-tequired

[C. B-] The sponsor shall afford the commissioner or his
agents the right at all reasonable times to inspect facilities and
to interview his agents, employees, and any child or other
person within his custody or control, provided that no private
interviews may be conducted with any child without prior
notice to the parent of such child.

[ D. &1 The license shall be posted in a place conspicuous to
the public (§ 63.2-1701 of the Code of Virginia).

[ E. £ ] The operational responsibilities of the licensee shall
include, but not be limited to, ensuring that the center's
activities, services, and facilities are maintained in compliance
with these minimum standards, the center's own policies and
procedures that are required by these standards, and the
terms of the current license issued by the department.

[ F. G-] Every center shall ensure that any advertising is not
misleading or deceptive as required by § 63.2-1713 of the
Code of Virginia.

[ H G.] The center shall meet the proof of child identity and
age requirements as stated in § 63.2-1809 of the Code of
Virginia.

G- [ £ H. ] The sponsor shall maintain public liability insurance
for bodily injury for each center site with a minimum limit of at
least $500,000 each occurrence and with a minimum limit of
$500,000 aggregate.

[ 1.1 A public sponsor may have equivalent self-insurance
[ whieh that ] is in compliance with the Code of Virginia.

[2.] Evidence of insurance coverage shall be made
available to the department's representative upon request.

H- [J4 I.] The center shall develop written procedures for
injury prevention.
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[ Fhese J. Injury prevention] procedures shall be updated at
least annually based on documentation of injuries and a
review of the activities and services.

k. K. The center shall develop written playground safety
procedures which shall include:

1. Provision for active supervision by staff fo include
positioning of staff in strategic locations, scanning play
activities, and circulating among children; and

2. Method of maintaining resilient surface.

J- L. Hospital-operated centers may temporarily exceed their
licensed capacity during a natural disaster or other
catastrophe or emergency situation [ —Such—centers and ]
shall develop a written plan for emergency operations, for
submission to and approval by the Department of Social
Services.

K- M. When children 13 years or older are enrolled in the
program and receive supervision in the licensed program, they
shall be counted in the number of children receiving care and
the center shall comply with the standards for these children.

22 VAC 15-30-70. General recordkeeping; reports.

A. Staff and children's records shall be treated confidentially.
Exception: Children's records shall be made available to the
custodialparent parents on request, unless otherwise ordered
by the court.

B. Records and reports on children and staff required by this
chapter shall be maintained and made accessible for two
years after termination of services or separation from
employment unless specified otherwise.

[ C.]1 Records may be kept at a central location except as
stated otherwise in these standards.

22 VAC 15-30-80. Children's records.

[A.] Each center shall maintain and keep at the center a
separate record for each child enrolled which shall contain the
following information:

1. Name, nickname (if any), sex, and birth date of the child;

2. Name, home address, and home phone number of each
parent who has custody;

3. When applicable, work phone number and place of
employment of each parent who has custody;

4. Name and phone number of child's physician;

5. Name, address, and phone number of two designated
people to call in an emergency if a parent cannot be
reached;

6. Names of persons authorized to pick up the child.
Appropriate legal paperwork shall be on file when the
custodial parent requests the center not to release the child
to the other parent;

7. Allergies and intolerance to food, medication, or any
other substances, and actions to take in an emergency
situation;

8. Chronic physical problems and pertinent developmental
information and any special accommodations needed;

9. Health information as required by 22 VAC 15-30-150
through 22 VAC 15-30-170;

Exception: When a center is located on the same premises
where a child attends school and the child's record has a
statement verifying the school's possession of the health
record, the center is not required to maintain duplicates of
the school's health record for that child provided the
school's records are accessible during the center's hours of
operation.

10. Written agreements between the parent and the center
as required by 22 VAC 15-30-110-A-and-B;

11. Documentation of [ semiannual] child updates [ —staff
reguestfor-parent-feedback; | and confirmation of up-to-
date information in the child’s record as required by 22 VAC
15-30-490 E 3;

4+ 12. Any blanket permission slips and opt out requests;

13. Previous child day care and schools attended by the
child;

42. 14. Name of any additional programs or schools that the
child is concurrently attending and the grade or class level;
and

15. Documentation of viewing proof of the child’s identity
and age; and

43- 16. First and last dates of attendance.

[ B. The proof of identity, if reproduced or retained by the child
day program or both, shall be destroyed upon the conclusion
of the requisite period of retention. The procedures for the
disposal, physical destruction or other disposition of the proof
of identity containing social security numbers shall include all
reasonable steps to destroy such documents by (i) shredding,
(ii) erasing, or (iij) otherwise modifying the social security
numbers in those records to make them unreadable or
indecipherable by any means. ]

22 VAC 15-30-90. Staff records.

[ A.] The following staff records shall be kept for each staff
person:

1. Name, address, verification of age requirement, job title,
and date of employment or volunteering; and name,
address and telephone number of a person to be notified in
an emergency which shall be kept at the center.

2. For staff hired after March 1, 1996, documentation that
two or more references as to character and reputation as
well as competency were checked before employment or
volunteering. If a reference check is taken over the phone,
documentation shall include [ : ]

[ a. ] Dates of contact [ ; ;]

[ b. ] Names of persons contacted [ 5 ; ]
[ c. ] The firms contacted [ 5 ; ]
[d.]Results [5;]and
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[ e. ] Signature of person making call.

3. A-eriminal-record-check Background checks as required
by the regulation fer-Criminal-Receord entitled Background
Checks for Child—Welfare—Agenecies Licensed Child Day
Centers (22 \MAC-15-55-10-etseqg- 22 VAC 15-51).

4. Written information to demonstrate that the individual
possesses the education, orientation training, staff
development, certification, and experience required by the
job position.

5. First aid, cardiopulmonary resuscitation and other
certification certifications as required by the responsibilities
held by the staff member.

6. Health information as required by 22 VAC 15-30-180 and
22 VAC 15-30-190.

7. Information, to be kept at the center, about any health
problems which may interfere with fulfilling the job
responsibilities.

8. Date of separation from employment.

[B.] Exception: [Genters—may—allow Background check
records for] independent contractors [ -to-keep-records-on-its
employees—or-students—whenthe-centerhas—a-signed-wHtlen
sﬁltate 1o ”[l at. !t © ee[nhaets agrees tf maintain4 [E requirea

representative-tupon-request must be kept in accordance with
22 VAC 15-51-70 of the background check regulation ].

22 VAC 15-30-110. Parental agreements.

A- A written agreement between the parent and the center
shall be in each child's record by the first day of the child's
attendance. The agreement shall be signed by the parent and
include:

1. An authorization for emergency medical care should an
emergency occur when the parent cannot be located
immediately unless the parent states in writing an objection
to the provision of such care on religious or other grounds;
and

2. A statement that the center will notify the parent when the
child becomes ill and that the parent will arrange to have the
child picked up as soon as possible if so requested by the
center:; and

3. A statement that the parent will inform the center within
24 hours or the next business day after his child or any
member of the immediate household has developed any
reportable communicable disease, as defined by the State
Board of Health, except for life threatening diseases which
must be reported [ within-24-heurs immediately ].

Hhaccompal ed - tte POFmISSior om—tne—parent
authorizing el EII e te' Iea. ve-the-cer tlen Sﬁ |aI| be SI ellebued af d
dnaccompanied-:

[22 VAC 15-30-140. Individual service, education or
treatment plan for therapeutic child day programs.

A. An individual service, education or treatment plan:

1. Shall be developed for each child by the director or his
designee and primary staff responsible for plan
implementation- ;

2. implementation—of-theplan-shall begin be implemented
within 60 days after the first day of the child's attendance.

B. The child's individual service, education or treatment plan
shall be developed, reviewed, and revised every three months
and rewritten annually by the director or his designee and
primary staff responsible for plan implementation. This shall
be done in partnership with the parent, residential care
provider or advocate.

C. A copy of the initial plan and subsequent or amended
service, education or treatment plans shall be maintained in
the child's record and a copy given to the child's parent. ]

22 VAC 15-30-150. Immunizations for children.

A. The center shall obtain documentation that each child has
received the immunizations required by the State Board of
Health before the child can attend the center.

Exemptions (subsection C of § 22.1-271.2 of the Code of
Virginia and 12 VAC 5-110-110 of the Regulations for the
Immunizations of School Children): Documentation of
immunizations is not required for any child whose (i) parent
submits an affidavit to the center, on the form entitled
"Certification of Religious Exemption," stating that the
administration of immunizing agents conflicts with the parent's
or child's religious tenets or practices, or (ii) physician or a
local health department states on a MCH 213B or MCH 213C,
or other Department of Health-approved form that one or more
of the required immunizations may be detrimental to the
child's health.

B. Updated—information—on The center shall obtain
documentation of additional immunizations shal-be-ebtained
once every six months for children under the age of two years.

C. Updated—information—on The center shall obtain
documentation of additional immunizations shall-be-ebtained
once between each child's fourth and sixth birthdays.

22 VAC 15-30-160. Physical examinations for children.

[ A. ] Each child shall have a physical examination by or under
the direction of a physician [ : ]

[ 1. ] Before the child's attendance [ ; ] or

[ 2. ] Within one month after attendance. The-schedulesfor
L . : ; .

[B.] If the child has had a physical examination prior to
attendance, it shall be within the time period prescribed below:

1. Within two months prior to attendance for children six
months of age and younger;

2. Within three months prior to attendance for children aged
seven months through 18 months;

3. Within six months prior to attendance for children aged
19 months through 24 months; and

4. Within 12 months prior to attendance for children two
years of age through five years of age.

Virginia Register of Regulations

1534



Final Regulations

[ C. ] Exceptions:

1. Children transferring from a facility licensed by the
Virginia Department of Social Services, certified by a local
department of public welfare or social services, registered
as a small family day home by the Virginia Department of
Social Services or by a contract agency of the Virginia
Department of Social Services, or approved by a licensed
family day system:

a. If the initial report or a copy of the initial report of
immunizations is available to the admitting facility, no
additional examination is required.

b. If the initial report or a copy of the initial report is not
available, a report of physical examination and
immunization is required in accordance with 22 VAC
15-30-150 and this section.

2. Pursuant to subsection D of § 22.1-270 of the Code of
Virginia, physical examinations are not required for any
child whose parent objects on religious grounds. The
parent must submit a signed statement noting that the
parent objects on religious grounds and certifying that to the
best of the parent's knowledge the child is in good health
and free from communicable or contagious disease.

22 VAC 15-30-180. Tuberculosis screening for staff and
independent contractors.

A. Each staff member and individual from an independent

contractor shall ebtain-a-sereening-for-tuberculosis-and submit
documentation of a negative Purified-Protein-Derivative(PPD)
tuberculosis screening conducted-within-the-last-two-years.

Documentation of the screening shall be submitted no later
than 21 days after employment or volunteering and shall have
been completed within 12 months prior to or 21 days after
employment or volunteering.

B. Acceptable forms of documentation [ of er] tuberculosis

sereenings-shall-inelude screening are:

1. Negative—results—of —thePurified—Protein—Derivative
sereening A clearance statement signed by a physician, the
physician’s designee or an official of the local health
department. This statement shall include language that the
individual does not have any current symptoms of active
tuberculosis, does not have either a risk factor for acquiring
tuberculosis infection or a risk factor for progression to
active tuberculosis disease as defined by the local health
department, or has been treated for these conditions in the
past, and is currently free of tuberculosis in a communicable
form. Individuals who have [ either] a risk factor for
progression to active tuberculosis disease as defined by the

Virginia Department of Health shall submit documentation
as stated in subdivision 2 or 3 of this subsection;

2. lhe%@natu#&e#the—phys&erarﬁ—me—physﬁa#&de&gﬂe&

The results
of a negative tuberculin skin test (TST). The documentation
shall include the date the test was given and results of the
test and be signed by a physician, physician’s designee or
an official of the local health department.

3. Fhe-date-the-screening-was—evaluated The results of a

chest x-ray negative for active tuberculosis disease. The
documentation shall include the date of the test and location
where the examination was performed.

C. el . . . '. . ' '.

Purified—Protein—Derivative—screening—in—accordance—with
subsections-A-and-B-of this-section At least every two years
from the date of the first initial screening or testing, or more
frequently as if recommended by a licensed physician or the
local health department, staff members and individuals from
independent contractors shall obtain and submit the results of
a follow-up tuberculosis screening as stated in subsection B of
this section.

D. Any staff member or individual from an independent
contractor who eemes—m—eentaet—w&h—a—knewn—ease—ef

the—children develops symptoms compatible with active
tuberculosis disease, regardless of the date of the last
tuberculosis screening or assessment, shall obtain and submit
within 14 days a determination of noncontagiousness by a
physician or local health department.

[ 1.1 Until such determination is made, that staff member
may not be permitted to work at the center.

[ 2.] Any staff member or individual from an independent
contractor who comes in contact with a known active case
of tuberculosis or who tests positive on a tuberculin skin
test, regardless of the date of the last tuberculosis
screening or assessment, shall submit within 30 days a
statement indicating that all needed follow-up for the
incident has been completed and that the individual is free
of tuberculosis in a communicable form. This statement
shall be signed by a physician, physician’s designee or an
official of the local health department.

[22 VAC 15-30-190. Physical and mental health of staff
and volunteers.

A. When there is evidence that the safety of children may be
jeopardized by contact with a staff member or volunteer
because of the physical health or mental health of such staff
member or volunteer, the licensee shall, at a minimum,
prohibit the employee or volunteer from engaging in contact
with the children or participation in the food service program
until a physician or a clinical psychologist skilled in the
diagnosis and treatment of mental illness confirms that any
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risk has been eliminated or can be reduced to an acceptable
level by reasonable accommodations.

Fhis B. The requirement of subsection A of this section should
not be construed as a mandatory precondition to any other
employment action that an employer may otherwise take. ]

22 VAC 15-30-200. General qualifications.
A. No staff shall have—been—coenvicted—of a—felony—or—a

misdemeanor—related—to—abuse,—neglect—or—exploitation—of
children-or-adults be guilty of an offense, as defined in § 63.2-
1719 of the Code of Virginia.

B. Staff shall be:
1. Of good character and reputation;
2. Capabile of carrying out assigned responsibilities;
3. Capable of accepting training and supervision; and

4. Capable of communicating effectively both orally and in
writing as applicable to the job responsibility.

C. Staff who work directly with children shall be capable of
communicating  with  emergency  personnel [and]

| ling | following | : intion L )

D. Staff who drive a vehicle transporting children shall
disclose any traffic violation that occurred prior to or during
employment or assignment as a driver.

B- E. For therapeutic child day programs and special needs
child day programs, staff who work with children shall have
knowledge of the groups being served and skills specific to
the disabilities special needs of the children in care including,
but not limited to, functional abilities, accommodations,
assessment techniques, behavior management, and medical
and health concerns.

22 VAC 15-30-230. Program director qualifications.

A. Program directors shall be at least 21 years of age and
shall kave meet one of the following:

1. A graduate degree in a child-related field such as, but not
limited to, elementary education, nursing, or recreation from
an—aeccredited a college or university and six months of

programmatic experience-in-the-group-care-of-children;

2. An endorsement or bachelor's degree in a child-related
field such as, but not limited to, elementary education,
nursing, or recreation from an—aceredited a college or
university and one year of programmatic experience-in-the

3. Forty-eight semester hours or 72 quarter hours of college
credit in-a-child-related-field from an-aecredited a college or
university of which 12 semester hours or 18 quarter hours
are in child-related subjects and one year of programmatic

experience-in-the-group-care-of children;

4. Two years of programmatic experience in-the-group-care
of-children with one year in a staff supervisory capacity and

at least one of the following educatioral education
backgrounds:

a. A one-year early childhood certificate from an
aceredited a college or university that consists of at least
30 semester hours;

b. A child development credential by—an—erganization
approved-by-the-department that requires [ ; : ]

(1) High school program completion or the equivalent;

(2) 480 hours | ef-a-supervised-practicum | working with

children in a group [ which could include a supervised
practicum ]; and

[ (3) Determination of competency in promoting
children’s development, providing a safe and healthy
environment, managing the classroom environment
and/or childhood program, and promoting positive and
productive relationships with parents/quardians; and ]

[3} (4)] At least 120 clock hours of child-related
training taught by an individual [with or by an
organization with expertise in early childhood teacher
preparation provided that the training facilitator:

(a) Documents the student’s

competence;

mastery and

(b) Observes the student’s application of competence
in a classroom setting;

(c) Has] a combination of at least six years of
[ either] education [(] leading to a degree or
credential in a child-related field [ ) |1 or programmatic

experience [ asHong-as-the-persen; and

(d) ] Has at least 12 semester hours [ or 180 clock
hours] in a child-related field, a child development
[ asseefate | credential or equivalent, and two years
of programmatic experience with one year in a staff
supervisory capacity; or

c. A certification of qualification from an internationally or
nationally recognized Montessori organization; or

5. Three years of programmatic experience in—the—group
care—of —children—with including one vyear in a staff
supervisory capacity and fulfiled a high school diplema
program completion or G-E-B-—erverification-of completion
of a—home school-program—approved by the state the

equivalent.

[ a.] Such programmatic experience shall be obtained in
a [ reguiated | child day center that offers a staff training
program that includes: written goals and objectives;
assessment of the [ employees employee’s | participation
in the training; and the subject areas of first aid, human
growth and development birth-to-age—12-years, health and
safety issues and behavioral management of children.
S oy |

documented-by-thecenter

[b.] Such employees shall complete 120 hours of

training during this three-year period and provide
documentation of completing the training.

[ Three-years-after-the-effective-date-of this-regulation c.
Effective June 1, 2008], program directors shall meet a
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qualification as stated in [ subdivision subdivisions] 1
through 4 of this subsection.

[ 6.1 Exception [ (a) ]: Program directors hired before [ the
effective-date—of-thisregutation June 1, 2005, who do not
meet the qualifications may continue to be program
directors as long as the program director: (i) obtains each
year [ six three |1 semester hours or [ Aire six ] quarter hours
of college credit related to children until meeting a
qualification option or (ii) is enrolled in and regularly works
toward a child development credential as specified in
[ subdivision] 4 b of this subsection, which credential must
be awarded [ within-two—years—of-the—effectivedate—of-the
regtiation- by June 1, 2009 ].

[ Exception (b): Program directors hired or promoted on or
after June 1, 2005, until June 1, 2006, who do not meet the
qualifications may continue to be program directors as long
as the program director: (i) obtains each year six semester
hours or nine quarter hours of college credit related to
children until meeting a qualification option or (ii) is enrolled
in and regularly works toward a child development
credential as specified in subdivision 4 b of this subsection,
which credential must be awarded no later than June 1,
2007. ]

B. Program directors without management experience shall
have one college course in a business-related field [ er,] 10

clock hours of management training [ —Such—management
training-shall-increase-according-to-the following: , or one child

care management course that satisfactorily covers the
management functions of:

1. Planning;

2. Budgeting;
3. Staffing; and
4. Monitoring.

*Note: Management experience is defined as at least six
months of on-the-job training in an administrative position that
requires supervising, orienting, training, and scheduling staff. |

| One-yearafter[the-effective-date-of the
regulation} 20 -hours
Fwoyears-after{ the-effective date-of the
regufation] 30-hours
TFhree years-after[the-effective-date-of the
regulation-] 40-hours |

B- C. For program directors of therapeutic child day programs
and special needs child day programs, education and
programmatic experience shall be in the group care of
children with disabilities special needs.

G: D. Notwithstanding subsection A of this section, a person
between 19 and 21 years of age may serve as a program
director at a short-term program serving only school age
children if the program director has daily supervisory contact
by a person at least 21 years of age who meets one of the
program director qualification options.

22 VAC 15-30-250. Program directors and back-up for
program directors.

[ A.] The center shall have a qualified program director or a
qualified back-up program director who meets one of the
director qualifications who shall regularly be on site at least
50% of the center's hours of operation;—provided-that-ifthe
program-employs.

[ B.] For centers offering multiple shifts a qualified program
director or qualified back-up director shall regularly be on site
at least 50% of the day shift and at least two hours during the
evening shift and two hours during the night shift.

[ C.] For centers employing one or more program leaders of
child-care-supervisors who are qualified under subsection C of
22 VAC 15-30-260 but not under subsection A of that section,
the qualified program director or qualified back-up program
director shall be on site at least 75% of the center's hours of
operation.

22 VAC 15-30-260. Program
supervisor qualifications.

A. Program leaders and-child—eare—supervisors shall be at

least 18 years of age, [ have ] fulfilled a high school program
completion or the equivalent, and shall meet one of the

. ifieations. in.22 VAG 15.30.230

following:

leader and—child—care

1. [ Have ] one of the program director qualifications in 22
VAC 15-30-230;

2. Have an endorsement or bachelor’s degree in a child-
related field such as, but not limited to, elementary
education, nursing, or recreation, from a college or
university;

4 3. Have three months of programmatic experience in-the
group—care—of-children and at least one of the following
edueational education backgrounds:

a. A one year early childhood certificate from an
aceredited a college or university that consists of at least
30 semester hours;

b. A child development credential by an organization
approved-by-the-department listed in § 63.2-1738 of the
Code of Virginia;

c. A teaching diploma from an internationally or nationally
recognized Montessori organization; or

expenence%&g%eup%ar&eﬁemld%en

[a.] Within six months before being promoted or
beginning work or one month after being promoted or
beginning work, a minimum of 12 hours of training shall
be received related to the care of children, including but
not limited to:

[a- (1) ] Child development [ ;]
[ 6- (2) ] Playground safety [ -and ; |
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[ e- (3) ] Health and safety issues [; ]ineluding [ ;] and

[€ (4)] Preventing and reporting child abuse and
neglect shall-be-received.

[b.] Such training may take place on site while not
supervising children. Such training hours shall increase
according to the following:

[ (1) ] Program leaders hired or promoted

reguiations after June 1, 2006 ] 16 hours
[ (2) 1 Program leaders hired or promoted

[ .

regulations after June 1, 2007 ] 20 hours
[ (3) ] Program leaders hired or promoted

[ .

the-regutations after June 1, 2008 | 24 hours

B. For program leaders and—child—care—supervisors of

therapeutic child day programs and special needs child day
programs, at least three months of programmatic experience
shall be in the group care of children with disabilities special
needs.

C. Notwithstanding the experience requirements in subsection
A of this section, program leaders at short-term programs may
have only one season of programmatic er-general experience
[ in-the-group-care-of-children ], provided that this experience
shall include at least [ 250 200] hours, of which up to 24
hours can be formal training, working directly with children in a
group.

22 VAC 15-30-290. Independent contractors; volunteers.
A. Individuals from independent contractors shall not be

counted in the staff-to-children ratios unless they meet the
qualifications for the applicable position.

B. Individuals from independent contractors who do not meet
staff qualifications shall, when in the presence of children, be
within sight and sound supervision of a staff member.

C. Volunteers who work with children shall be at least 13
years of age.

22 VAC 15-30-310. Staff orientation
development.

training and

A. Staff shall receive the following training by the end of their
first day of assuming job responsibilities:

1. Job responsibilities and to whom they report;

2. The policies and procedures listed in subsection B of this
section and 22 VAC 15-30-490 A that relate to the staff
member's responsibilities;

3. The center's playground safety procedures unless the
staff member will have no responsibility for playground
activities or equipment;

4. Recognizing child abuse and neglect and the [ faw legal ]
requirements for reporting suspected child abuse as
required by § 63.2-1509 of the Code of Virginia;

4. 5. Confidential treatment of personal information about
children in care and their families; and

5. 6. The minimum standards in this chapter which that
relate to the staff member's responsibilities.

B. By the end of the first day of supervising children, staff shall
be provided in writing with the information listed in 22 VAC
15-30-490 A and the following:

1. Procedures for supervising a child who may arrive after
scheduled classes or activities including field trips have
begun;

2. Procedures to confirm absence of a child when the child
is scheduled to arrive from another program or from an
agency responsible for transporting the child to the center;

3. Procedures for identifying where attending children are at
all times, including procedures to ensure that all children are
accounted for before leaving a field trip site and upon return
to the center;

4. Procedures for action in case of lost or missing children,
ill or injured children, medical emergencies and general
emergencies;

5. Policy for any administration of medication; and

6. Procedures for response to natural and man-made
disasters.

C.

elsewhere—in—this—chapter; Program directors and staff who
work directly with children shall annually attend eight 70 hours
of staff development activities that shall be related to child
safety and development and the function of the center. Such
training hours shall increase according to the following:

[ .

regtdation 1. June 1, 2006 12 hours
[ .

regtiation 2. June 1, 2007 ] 14 hours
[ .

regutation 3. June 1, 2008 ] 16 hours

[ 4.1 Staff development activities to meet this subsection
may [ ret] include [ up to two hours of ] training in first aid
[ > or] cardiopulmonary resuscitation [ ; . Staff development
activities to meet this subsection may not include ] rescue
breathing and first responder as required by 22 VAC 15-30-
590 and training in medication administration and daily
health observation of children as required by subsection D
of this section.

[ 5. ] Exception [ (a) 1: Staff who drive a vehicle transporting
children and do not work with a group of children at the
center do not need to meet the annual training requirement.

[ Exception (b): Parents who participate in cooperative
preschool centers shall complete four hours of orientation
training per year.

Exception (c): Staff who are employed at a short-term
program shall obtain 10 hours of staff training per year. ]
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and—deocumentation- 1. To safely perform medication
administration practices listed in 22 VAC 15-30-580, effective
June 1, 2007, whenever the center has agreed to administer
prescribed or over-the-counter medications other than topical
skin gel, cream, or ointment, the administration must be
performed by a staff member or independent contractor who
has satisfactorily completed a training course developed or
approved by the Department of Social Services in consultation
with the Department of Health and the Board of Nursing and
taught by an R.N., L.P.N., physician, or pharmacist.
Exception: Persons who do not ordinarily administer
medications but who supervise children needing emergency
medications, such as but not limited to albuterol, glucagon,
and epipens, shall be required to complete only the portion of
the curriculum designated for that purpose.

a. The course, which shall include competency guidelines,
shall reflect currently accepted safe medication
administration practices, including instruction and practice
in topics such as, but not limited to, reading and following
prescriptions and prescriber’s orders; observing relevant
laws, policies and regulations; and demonstrating
knowledge of safe practices for medication storage and
disposal, recording and reporting responsibilities, and side
effects and emergency recognition and response. The
course shall designate portions required for persons who
might be required only to administer emergency
medications.

b. The approved training curriculum and materials shall
be reviewed by the department at least every three years
and revised as necessary.

c. Staff required to have the training shall be retrained at
three-year intervals, with interim refresher training and
practice demonstrations annually.

2. The decision to administer medicines at a facility may be
limited by center policy to:

a. Prescribed medications;
b. Over-the-counter or nonprescription medications; or

c. No medications except those required for emergencies
or by law.

3. Effective until June 1, 2007, any staff member or
independent contractor that administers prescription or
over-the-counter medication, with the exception of topical
skin gel, cream, or ointment, shall be trained by an R.N.,
L.P.N., physician, or pharmacist to:

a. Check to be sure that the name of the child on the
medication and the child receiving the medication are the
same;

b. Read and understand the label or prescription
directions in English, including the measured dose,
frequency, and other circumstances relative to
administration (e.g., taking a medication with meals);

c. Administer the medication according to the prescribed
methods and the prescribed dose on the prescription or
manufacturer’s label;

d. Observe, record, and report to the parent any adverse
reactions and side effects from medications; and

e. Document the administration of each dose in
accordance with 22 VAC 15-30-580.

4. Any child for whom emergency medications (such as but
not limited to albuterol, glucagon, and epipen) have been
prescribed shall always be in the care of a provider that has
been trained in the administration of emergency medication
specific to each such child’s condition.

5. There shall always be at least one staff member on duty
who has obtained within the last three years instruction in
performing the daily health observation of children.

6. Daily health observation training shall include:
a. Components of daily health check for children;

b. Inclusion and exclusion of the child from the class
when the child is exhibiting physical symptoms that
indicate possible illness;

c. Descriptions of how diseases are spread and the
procedures or methods for reducing the spread of
disease;

d. Information concerning the Virginia Department of
Health Notification of Reportable Diseases pursuant to 12
VAC 5-90-80 and 12 VAC 5-90-90, also available from
the local health department and the website of the
Virginia Department of Health; and

e. Staff occupational health and safety practices in
accordance with Occupational Safety and Health
Administration’s ~ (OSHA)  Bloodborne  Pathogens
regulation. ]

E. Before assuming job responsibilities, staff who work with
children in therapeutic child day programs and special needs
child day programs shall receive training in:

1. Universal precautions procedures;

2. Activity adaptations;

3. Medication administration;

4. Disabilities precautions and health issues; and
5. Appropriate intervention strategies.

F. For therapeutic child day programs and special needs child
day programs, staff who work directly with children shall
annually attend 24 hours of staff development activities. At
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least eight hours of this training shall be on topics related to
the care of children with disabilities special needs.

PART IV.
PHYSICAL PLANT.

22 VAC 15-30-320. Approval from other agencies;
requirements prior to initial licensure.

A. Before issuance of the first license and before use of newly
constructed, renovated, remodeled, or altered buildings or
sections of buildings, written documentation of the following

shall be provided by the applicant-orlicensee center to the

licensing representative:

1. Approval frem by the apprepriate authority having
Jurisdiction that the—buildings—meet each building meets
building and fire codes or that a plan of correction has been
approved; and

Exception: Any building which is currently approved for
school occupancy and which houses a public or private
school during the school year shall be considered to have
met the requirements of subdivision 1 of this subsection
when housing a center only serving children two and a half
years of age or older.

2. Approval from the local health department, or approval of
a plan of correction, for meeting requirements for:

a. Water supply;
b. Sewage disposal system; and
c. Food service, if applicable.

B. For buildings built before 1978, the following shall be
submitted before the initial license is issued:

1. A written statement from a person licensed in Virginia as
an asbestos inspector and management planner shal-be
tted bef first I e C T
shall-comply-with as required by § 63.2-1811 of the Code of
Virginia and the requirements of the Asbestos Hazard
Emergency Response Act (15 USC § 2641 et seq.); and

2. A written statement that the response actions to abate
any risk to human health have been or will be initiated in
accordance with a specific schedule and plan as
recommended by the asbestos management planner in
accordance with § 63.2-1811 of the Code of Virginia.

C. The—administrator—shallpest A notice regarding the

presence and location of asbestos containing materials and
advising that the asbestos inspection report and management
plan are available for review shall be posted.

Exception: The provisions of subsections B and C of this
section do not apply to centers located in buildings required to
be inspected according to Article 5 (§ 2.2-1162 et seq.) of
Chapter 11 of Title 2.2 of the Code of Virginia.

D. Before the first license is issued, camps shall notify the
clesest responsible fire department and the clesest-rescue
squad-or-similar-emergency-service-organization responsible
emergency medical service of the camp location and hours of
operation.

22 VAC 15-30-330. Approval from other agencies;
requirements subsequent to initial licensure.

A. The center shall provide to the llcensmg representatlve an
annual fire inspection report

representative from the appropriate fire official
Jurisdiction.

having

Exception: If a center is located in a building currently
housing a public or private school, the school's annual fire
inspection report shall be accepted instead—of—the

: ‘i o,

B. After the first license, annual approval from the health
department shall be provided, or approvals of a plan of
correction, for meeting requirements for:

1. Water supply;
2. Sewage disposal system; and
3. Food service, if applicable.

C. For those buildings where asbestos containing materials
are detected and not removed;-the-administratorshall:

1. Submit-to-the-department A signed, written statement that
the center is following the recommendations of the
management plan shall be submitted to the department
before subsequent licenses are issued; and

2. Pesta The notice regarding the presence and location of
asbestos containing materials and advising that the
asbestos inspection report and management plan are
available for review shall continue to be posted.

[ 3.1 Exception: The provisions of this subsection do not
apply to child day centers located in buildings required to be
inspected according to Article 5 (§ 2.2-1162 et seq.) of
Chapter 11 of Title 2.2 of the Code of Virginia.

22 VAC 15-30-340. Building maintenance.

A. Areas and equipment of the center, inside and outside,
shall be maintained in a clean, safe and operable condition.
Unsafe conditions shall include, but not be limited to,
splintered, cracked or otherwise deteriorating wood; chipped
or peeling paint; visible cracks, bending or warping, rusting or
breakage of any equipment; head entrapment hazards; and
protruding nails, bolts or other components that could
entangle clothing or snag skin.

B. Heat shall be supplied from an-officially-approved a heating

system approved in accordance with the Uniform Statewide
Building Code (USBC, 13 VAC 5-62) except for camps. The
heating system shall:

1. Be installed to prevent accessibility of children to the
system; and

2. Have appropriate barriers to prevent children from being
burned, shocked, or injured from heating equipment. In
addition, proper supervision shall be available to prevent
injury.

[ 3.] Exception:
may be used
instructions.

In case of emergency, portable heaters
in accordance with the manufacturer's

Virginia Register of Regulations

1540



Final Regulations

C. In inside areas occupied by children, the temperature shall
be maintained no lower than 68°F.

D. Fans or other cooling systems shall be used when the
temperature of inside areas occupied by children exceeds
80°F.

E. Drinking fountains or individual disposable cups with safe
drinking water shall be accessible at all times.

F. Equipment shall include, but not be limited to, the following:

1. Outside lighting provided at entrances and exits used by
children before sunrise or after sundown; and

2. An in-service, nonpay telephone.

22 VAC 15-30-350. Hazardous substances and other
harmful agents.

A. No center shall be located where conditions exist that
would be hazardous to the health and safety of children.

B. Hazardous substances such as cleaning materials,
insecticides, and pesticides shall be kept in a locked place
using a safe locking method that prevents access by children.

[ 1.]11f a key is used, the key shall not be accessible to the
children.

[ 2. ] Exception: Cleaning supplies to clean and sanitize the
diapering area or toilet chairs do not need to be kept locked
during diapering or toilet training time as long as they are
inaccessible to children.

C. Pesticides or insecticides shall not be stored in areas used
by children or in areas used for food preparation or storage.

D. Cleaning and sanitizing materials shall not be located
above food, food equipment, utensils or single-service articles
and shall be stored in areas physically separate from food.

E. Cleaning materials (e.g., detergents, sanitizers and
polishes) and insecticides/pesticides shall be stored in areas
physically separate from each other.

F. Hazardous substances shall be stored in the original
container unless this container is of such a large size that its
use would be impractical.

G. If hazardous substances are not kept in original containers,
the substitute containers shall clearly indicate their contents
and shall not resemble food or beverage containers.

H. Cosmetics, medications, or other harmful agents shall not
be stored in areas, purses or pockets that are accessible to
children.

|. Hazardous art and craft materials shall not be used with
children.

J. Smoking shall be prohibited in the interior of a center that is
not used for residential purposes.

[ K. ] In residential areas of the center and outside the center,
smoking shall be prohibited in the presence of children.

22 VAC 15-30-360. General physical plant requirements
for centers serving children of preschool age or younger.

In areas used by children of preschool age or younger, the
following shall apply:

1. Steps-with-three-ormorerisers-and-a-total-height-of more

thar 2; HERes snall I.a.e @ gualdla_ © Isal_e and—a

I_aldal al 'E"Eg. al PRIRITAUM 3 d.' Iai“'u.' |e|g|t 630

Guardrails and

handrails shall be provided in accordance with the USBC

(13 VAC 5-62) in effect at time of first occupancy or
construction.

2. Fans, when used, shall be out of reach of children and
cords shall be secured so as not to create a tripping hazard.

3. Electrical outlets shall have protective covers that are of a
size that cannot be swallowed by children.

22 VAC 15-30-370. General physical plant requirements
for centers serving school age children.

A. Any building which is currently approved for school
occupancy and which houses a school during the school year
shall be considered to have met the building requirements in
this regulation when housing a center only serving school age
children.

B. Portable camping equipment for heating or cooking that is
not required to be approved by the building official shall bear
the label of a nationally recognized inspection agency and be
used in accordance with the manufacturer's specifications,
except for charcoal and wood burning cooking equipment.

C. No cooking or heating shall occur in tents except as
provided by the USBC (13 VAC 5-62).

22 VAC 15-30-380. Areas.

A. [ There-shall-be-25 squarefeet-of indoor-space-available
pe el.ld , Fwo—years—afier{the—o ieehfe dato—of—the
‘elg.!"“.al;s'.]j there-s ;a“ g[e 39 sﬁsqaa_ ofeet o EHGGGi 5pace ,ee;,

j fld— Indoor
space shall be measured inside wall-to-wall excluding spaces
not routinely used by children as referenced in subdivisions 1
and 2 of this subsection: ]

1. Areas not routinely used for children's activities shall not
be calculated as available space.

[ 2.] Space not calculated shall include, but not be limited
to, offices, hallways, restrooms, kitchens, storage rooms or
closets.
[ B. There shall be 25 square feet of indoor space available
per child until subdivisions 1 and 2 of this subsection take
effect.

1. Effective June 1, 2008, applicants must have 35 square
feet of indoor wall-to-wall space per child.

2. Current licensees and subsequent licensees at currently
licensed facilities may continue to provide 25 square feet
per child.
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3. New additions shall have 35 square feet of indoor wall-to-
wall space per child effective June 1, 2008. ]

[2- C.] Space in areas used by infants shall be calculated
separately from space for older children. There shall be a
minimum of 25 square feet of space per infant excluding
space occupied by cribs and changing tables or a minimum of
35 square feet of available space per infant including space
occupied by cribs and changing tables.

[3- D.] Camps for school age children are not required to
meet this space requirement. However, when weather
prevents outdoor activities, 25-square—feet—of the required
indoor space per child shall be provided either at the program
site or at a predesignated, approved location off site.

[ B- E. ] When children are on the outdoor play area, at least
75 square feet of space per child shall be provided at any one
time.

[ S F.] Centers licensed for the care of infants and toddlers
shall provide a separate playground area for these children
which that has at least 25 square feet of unpaved surface per
infant/toddler on the outdoor area at any one time. This space
may be counted as part of the 75 square feet required in
subsection B of this section.

[B: G.] A separate space shall be designated for children
who are ill or injured.

22 VAC 15-30-390. Restroom areas and furnishings.

A. Centers shall be provided with at least two toilets and two
sinks.

B. Each restroom area provided for children shall:

1. Be within a contained area, readily available and within
the building used by the children (Exception: Restrooms
used by school age children at camps are not required to be
located within the building);

2. Have toilets that are flushable;

3. Have sinks located near the toilets and that are supplied
with running warm water which that does not exceed 120°F
(Exception: Camps are exempt from the requirement that
running water be warm); and

4. Be equipped with soap, toilet paper, and disposable
towels or an air dryer within reach of children.

C. For restrooms available to males, urinals shall not be
substituted for more than one-half the required number of
toilets.

D. An adult size toilet with privacy shall be provided for staff
use. Staff toilets may be counted in the number of required
toilets for children only if children are allowed unrestricted
access to them.

Exception: Primitive camps are not required to have a toilet
with privacy for staff.

E. Centers shall be provided with at least one toilet and one
sink per 20 preschool children and at least one standard size
toilet and one sink per 30 school age children. When sharing
restroom areas with other programs, the children in those

programs shall be included in the toilet and sink ratio
calculations. The toilet and sink ratio appropriate to the
younger age group shall apply.

F. When child size toilets, urinals, and low sinks are not
available in restrooms used by children of preschool age and
younger, one or more platforms or sets of steps shall be
provided.

G. School age children of the opposite sex shall not use the
same restroom at the same time.

H. A restroom used for school age children that contains more
than one toilet shall have at least one toilet enclosed.

I. Restrooms used by school age children at primitive camps
are not required to have:

1. Sinks, if adequate water, supplies, and equipment for
hand washing are available; and

2. Flushable toilets, if the number of sanitary privies or
portable toilets constructed and operated in accordance
with the applicable law and regulations of the Virginia
Department of Health meets the toilet ratio stated in
subsection E of this section. No privy or outdoor toilet shall
be located within 75 feet of other buildings or camp
activities.

22 VAC 15-30-410. Play areas.

A. Playgrounds shall be located and designed to protect
children from hazards.

B. Where playground equipment is provided, resilient
surfacing shall [ comply with minimum safety standards when
tested in accordance with the procedures described in the
American Society for Testing and Materials standard F1292-
99 as shown in Figures 2 (Compressed Loose Fill Synthetic
Materials Depth Chart) and 3 (Use Zones for Equipment) on
pages 6-7 of the National Program for Playground Safety’s
“Selecting Playground Surface Materials: Selecting the Best
Surface Material for Your Playground,” February 2004, and
shall] be under equipment with moving parts or climbing
apparatus to create a fall zone free of hazardous obstacles.
Fall zones are defined as the area underneath and
surrounding equipment that requires a resilient surface. A fall
zone shall encompass sufficient area to include the child's
trajectory in the event of a fall while the equipment is in use.
[ Falls zones shall not include barriers for resilient surfacing.
Where steps are used for accessibility, resilient surfacing is
not required. ]

C. Ground supports shall be covered with materials that
protect children from injury.

D. Swing seats shall be constructed with flexible material.

[ 1. ] Exceptions: Nonflexible molded swing seats may be
used only in a separate infant or toddler play area.

[ 2.1 Swings made specifically for a child with a special
need shall be permitted in any area as long as a staff
member [stays—m%n—arm—s—length—ef—any—hard—melded
] is positioned to see and protect
other children who might walk into the path of the swing.
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E. Sandboxes with bottoms which prevent drainage shall be
covered when not in use.

F. A shady area shall be provided on playgrounds [ during the
months of June, July, and August ].

PART V.
STAFFING AND SUPERVISION.

22 VAC 15-30-430. Supervision of children.

A. When staff are supervising children, they shall always
ensure their care, protection, and guidance.

B. During the center's hours of operation, one adult on the
premises shall be in charge of the administration of the center.
This person shall be either the administrator or an adult
appointed by the licensee or designated by the administrator.

C. During the stated hours of operation, there always shall be
on the premises and on field trips when one or more children
are present one staff member who meets the qualifications of
a program leader—child-eare—superviser; or program director
and an immediately available staff member, volunteer or other
employee who is at least 16 years of age, with direct means
for communication between the two of them. The volunteer or
other employee shall have received instruction in how to
contact appropriate authorities if there is an emergency.

D. In each grouping of children at least one staff member who
meets the qualifications of a program leader;—ehild—care
supervisor; or program director shall be regularly present.
Such staff-member [ a] program leader shall supervise no
more than two aides.

[ E.] Exception: A program leader is not required in each
grouping of children during the first and last hour of operation
when a center operates more than six hours per day and
during the designated rest period if the following are met: (i)
there is a staff member in the group who is over 18 years of
age and has at least three months of programmatic
experience at the center; (ij) there is an additional staff person
on site who meets program leader qualifications, is not
counted in the staff-to-children ratios and is immediately
available to help if needed; and (iii) there is a direct means for
communicating between these two staff members.

[ E- F. ] Children under 10 years of age always shall be within
actual sight and sound supervision of staff, except that staff
need only be able to hear a child who is using the restroom
provided that:

1. There is a system to assure that individuals who are not
staff members or persons allowed to pick up a child in care
do not enter the restroom area while in use by children; and

2. Staff check on a child who has not returned from the
restroom after five minutes. Depending on the location and
layout of the restroom, staff may need to provide
intermittent sight supervision of the children in the restroom
area during this five-minute period to assure the safety of
children and to provide assistance to children as needed.

[E- G.] Children 10 years of age and older shall be within
actual sight and sound supervision of staff except when the
following requirements are met:

1. Staff can hear or see the children (video equipment,
intercom systems, or other technological [ deviee devices ]
shall not substitute for staff being able to directly see or
hear children);

2. Staff are nearby so they can provide immediate

intervention if needed;

3. There is a system to ensure that staff know where the
children are and what they are doing;

4. There is a system to ensure that individuals who are not
staff members or persons allowed to pick up children in care
do not enter the areas where children are not under sight
supervision; and

5. Staff provide sight and sound supervision of the children
at variable and unpredictable intervals not to exceed 15
minutes.

[ G- H. ] When the outdoor activity area is not adjacent to the
center, there shall be at least two staff members on the
outdoor activity area whenever one or more children are
present.

[ H- 1. ] Staff shall greet each child upon arrival at the center
and oversee each child's departure from the center.

[ £ J. ] Staff [ may shall ] not allow a child to leave the center
unsupervised.

22 VAC 15-30-440. Staff-to-children ratio requirements
[ and-group-size requirements .

A. Staff shall be counted in the required staff-to-children ratios
only when they are directly supervising children.

B. A child volunteer 13 years of age or older not enrolled in
the program shall not be counted as a child in the staff-to-
children ratio requirements.

C. When children are regularly in ongoing mixed age groups,
the staff-to-children ratio [ and-the—group—size—reguirement |
applicable to the youngest child in the group shall apply to the
entire group.

D. During the designated rest period and the designated sleep
period of evening and overnight care programs, the ratio of
staff to children may be double the number of children to each
staff required by subdivisions E 2 through 4 and [ 6 7] of this
section if:

1. A staff person is within sight and sound of the
resting/sleeping children;

2. Staff counted in the overall rest period ratio are within the
building and available to ensure safe evacuation in an
emergency; and

3. An additional person is present at the center to help, if
necessary.

E. The following ratios of staff to children are required
wherever children are in care:

1. For children from birth to the age of 16 months: one staff
member for every four children;
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2. For children 16 months old to two years: one staff

member for every five children;

3. For two-year-old children from-two—years—to-fouryears:

one staff member for every 40 eight children [ effective June
1, 2006 ];

4. For children from feur three years to the age of eligibility
to attend public school, five years by September 30: one
staff member for every 42 10 children [ effective June 1,
2006 ;

5. For [sehoel-age] children [from age of eligibility to
attend public school through eight years ], one staff member
for every 20 18 children; and

[ 6. For children from nine years through 12 years, one staff
member for every 20 children effective June 1, 2006. ]

[ 6- 7. ] Notwithstanding subdivisions 3-threugh 4 and 5 of
this subsection and subsection C of this section, the ratio for
balanced mixed-age groupings of children [ages—three

through-six—years—of-age ] shall be one staff member for
every 45 14 children, provided:

a. If the program leader or-child-care-supervisor has an

extended absence, there shall be sufficient substitute
staff to meet a ratio of one staff member for every 12
children.

b. The center shall have readily accessible and in close
classroom proximity auxiliary persons sufficient to
maintain a 1:10 adult-to-child ratio for all three-year-olds
who are included in balanced mixed-age groups to be
available in the event of emergencies.

c. The program leader er—child—care—supervisor has

received training in classroom management of balanced
mixed-age groupings of at least eight hours.

F. With a parent's written permission and a written
assessment by the program director and ehild-care-supervisor
or program leader, a center may choose to assign a child to a
different age group if such age group is more appropriate for
the child's developmental level and the staff-to-children ratio
shall be for the established age group.

[ 1. ] If such developmental placement is made for a child
with a disability special need, a written assessment by a
recognized agency or professional shall be required at least
annually.  These assignments are intended to be a
permanent new group and staff members for the child.

[ 2.] A center may [ net] temporarily reassign a child from
his regular group and staff members for reasons of
administrative [ eenvenience—or—otherwise necessity but
not ] casually or repeatedly disrupt a child’s schedule and
attachment to his staff members and group.

G. For therapeutic child day programs, in each grouping of
children of preschool age or younger, the following ratios of
staff to children are required according to the disabilities
special needs of the children in care:

1. For children with severe and profound disabilities,
multiple disabilities special needs, serious medical need, or

serious emotional disturbance: one staff member to three
children.

2. For children diagnosed as trainable mentally retarded
(TMR), or with physical and sensory disabilities, or with
autism: one staff member to four children.

3. For children diagnosed as educable mentally retarded
(EMR) or developmentally delayed or diagnosed with
attention deficit/hyperactivity disorder (AD/HD): one staff
member to five children.

4. For children diagnosed with specific learning disabilities:
one staff member to six children.

5. When children with varied disabilities special needs are
regularly in ongoing groups, the staff-to-children ratio
applicable to the child with the most significant disability
special need in the group shall apply to the entire group.

[ 6.] Note: Whenever 22 VAC 15-30-440 E requires more
staff than 22 VAC 15-30-440 G because of the children's
ages, 22 VAC 15-30-440 E shall take precedence over 22
VAC 15-30-440 G.

H. For therapeutic child day programs, in each grouping of
school age children, the following ratios of staff to children are
required according to the disabilities special needs of the
children in care:

1. For children with severe and profound disabilities, autism,
multiple disabilities special needs, serious medical need, or
serious emotional disturbance: one staff member to four
children.

2. For children diagnosed as trainable mentally retarded
(TMR), or with physical and sensory disabilities; attention
deficit/hyperactivity disorder (AD/HD), or other health
impairments: one staff member to five children.

3. For children diagnosed as educable mentally retarded
(EMR), or developmentally delayed: one staff member to
six children.

4. For children diagnosed with specific learning disabilities,
or speech or language impairments: one staff member to
eight children.

5. When children with varied disabilities special needs are
regularly in ongoing groups, the staff-to-children ratio

applicable to the child with the most significant disability
special need in the group shall apply to the entire group.
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PART VI.
PROGRAMS.

22 VAC 15-30-451. Daily activities.

A. The variety of daily activities for all age groups shall be age
and stage appropriate and provide opportunities for
teacher-directed, self-directed, and self-chosen tasks and
activities; a balance of active and quiet activities; individual
and group activities; and curiosity and exploration.

Exception: Specialty camps do not need to provide
opportunities for self-chosen tasks and curiosity and
exploration.

B. For a child who cannot move without help, staff shall offer
to change the places and position of the child at least every 30
minutes or more frequently depending on the child's individual
needs.

C. Children shall be allowed to sleep or rest as individually
needed.

D. For a child in a therapeutic child day program, daily
activities shall be in accordance [te—with] the program’s
individual plan for such child.

22 VAC 15-30-461. Daily activities for infants.

There shall be a flexible daily schedule for infants based on
their individual needs. During the day, infants shall be
provided with:

1. Sleep as needed.

a. When an infant is placed in his crib, he shall be placed
on his back (supine).

[ b.]1 When an infant is able to easily turn over from the
back (supine) to the belly (prone) position and he is
placed in his crib, he shall still be put on his back (supine)
but allowed to adopt whatever position he prefers. This
applies unless otherwise directed by the infant's physician
in writing.

[ c. However; ] If the side position is used, caregivers
shall bring the dependent arm forward to lessen the
likelihood of the infant rolling into a belly (prone) position.

[b- d.] Resting or sleeping infants shall be individually
checked every 30 15-20 minutes.

[ e- e. ] An infant who falls asleep in a play space net-his
mat-or-bed-if-he-is-uncomfortable-or-unsafe specified in
subdivision 5 a of this section may remain [ in that space ]
if comfortable and safe.

2. Food as specified in 22 VAC 15-30-620 and 22 VAC
15-30-630.

3. Outdoor time if weather and air quality allow [ based upon
the Air Quality Color Code Chart as provided by the
Department of Environmental Quality ].

3: 4. Comfort as needed.
4. 5. Play spaces.

a. Play spaces may include, but are not limited to, cribs,
infant seats, play yards, exercise chairs or saucers (but
not walkers), infant swings, high chairs, and floor space.

b. The variety of play spaces shall cumulatively offer:

(1) Room for extensive movement (rolling, crawling, or
walking) and exploration;

(2) A diversity of sensory and perceptual experiences;
and

(3) Equipment and toys that support large and small
motor development.

c. Staff shall provide frequent opportunities for infants to
creep, crawl, toddle and walk.

d. Infants shall be protected from older children.

e. Staff shall provide awake infants not playing on the
floor or ground a change in play space at least every 30
minutes or more often as determined by the individual
infant's needs.

f. Staff shall change the position of an awake infant
playing on the floor or ground and the selection of toys
available to the infant every 30 minutes or more often as
determined by the individual infant's needs.

g. Infants, who cannot turn themselves over and are
awake, shall be placed on their stomachs a total of 30
minutes each day to facilitate upper body strength and to
address misshapen head concerns.

5. 6. Stimulation and language development activities,
including but not limited to staff reading, talking to, showing
pictures [ and to, ] naming objects [ for], [ playing with and
engaging in positive interactions (such as smiling, cuddling,

[ and] making eye contact [ —smiling—and—playing) ] with

infants.

22 VAC 15-30-471.
preschoolers.

Daily activities for toddlers and

A. There shall be a posted daily schedule that allows for
flexibility as children's needs require. The daily schedule need
not apply on days occupied a majority of the time by a field trip
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or other special event.
opportunities for:

The daily schedule shall include

1. Outdoor activity, weather and air quality allowing, for at
least:

a. Fifteen minutes per day or session if the center
operates up to three hours per day or session;

b. Thirty minutes per day or session if the center operates
between three and five hours per day or session; or

c. One hour per day or session if the center operates
more than five hours per day or session.

2. Sleep or rest.

a. Centers operating five or more hours per day shall
have a designated rest period for at least one hour but no
more than two hours.

[ (1) ] Cribs, cots, beds, or mats shall be used.

[ (2)] After the first 30 minutes, children not sleeping
may engage in quiet activities.

b. A child who falls asleep in a place other than his
designated sleeping location shall-be—moved—to—such
location—if-uncomfortable—orunsafe may remain [ in that
space ] if comfortable and safe.

c. Sleeping toddlers shall be individually checked every
30 minutes.

3. Meals and snacks as specified in 22 VAC 15-30-620 and
22 VAC 15-30-630.

4. Small and large motor activities, language and
communication experiences, sensory experiences, art or
music activities, and play acting or social living.

B. Staff shall encourage language development by persenat
having conversations giving with children that give them time
to initiate and respond, by labeling and describing objects and
events, having storytelling time and by expanding their
language the children's vocabulary.

22 VAC 15-30-490. Parental involvement.

A. Before the child's first day of attending, parents shall be
provided in writing the following:

1. The center's philosophy and any religious affiliation;

2. Operating information, including the hours and days of
operation and holidays or other times closed, and the phone
number where a message can be given to staff;

3. Fransportation—safety—policies—and-those—for-the—arrival
; . s .
I - . I ing.
proce . % : £ ohi S
whe-have-beenauthorized-in—writing,—and-street safety The

center’s transportation policy;

4. The center’s policies for the arrival and departure of
children [,] including procedures for verifying that only
[ authorized | persons [ authorized by the parent] are
allowed to pick up the child, picking up children after
closing, [ for ] when a child is not picked up for emergency

situations including but not limited to inclement weather or

natural disasters [ —and-forrelease-of-children-only-to-those
! : . ting |:

4. 5. The center's policy regarding any medication or
medical procedures that will be given;

6. The center’s policy regarding application of:
a. Sunscreen;
b. Diaper ointment or cream; and
c. Insect repellent.

5. 7. Description of established lines of authority for staff;

6- 8. Policy for paid-staff-to-report reporting suspected child
abuse as required by § 63.2-1509 of the Code of Virginia;

9. The custodial parent’s right to be admitted to the center
as required by § 63.2-1813 of the Code of Virginia;

7 10. Policy for communicating an emergency situation with
parents;

8. 11. The appropriate general daily schedule for the age of
the enrolling child;

9. 12. Food policies;

46- 13. Discipline policies including acceptable and
unacceptable discipline measures; and

44 14. Termination policies.

B. Staff shall promptly inform parents when persistent
behavioral problems are identified; such notification shall
include any disciplinary steps taken in response.

C. A custodial parent shall be admitted to any child day
program. Such right of admission shall apply only while the
child is in the child day program (§ 63.2-1813 of the Code of
Virginia).

D. The center shall provide opportunities for
involvement in center activities.

parental

E. Communication.

1. For each infant, the center shall post a daily record which
can be easily accessed by both the parent and the staff
working with the child. The record shall contain the
following information:

a. The amount of time the infant slept;

b. The amount of food consumed and the time;

c. A description and time of bowel movements; and
d. Developmental milestones-; and

e. For infants, who are awake and cannot turn over by
themselves, the amount of time spent on their stomachs.

2. If asked by parents, staff shall provide feedback about
daily activities, physical well-being, and developmental
milestones.

3. Parents shall be provided at least semiannually;—either
erally-or in writing; information on their child's development,
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behavior, adjustment, and needs [ and-—staff—shall request
; . o ink S
a. Staff shall]l provide [an—eopportunity at least
semiannual scheduled opportunities] for parents to
provide feedback on their children and the center’s
program.

[b. Staff shall request at least annually parent
confirmation that the required information in the child’s
record is up to date. ]

[ c. 1 Such sharing of information shall be documented.

[ d. ] Short-term programs (as defined in 22 VAC 15-30-
10) are exempt from this requirement.

4. Parents shall be informed of reasons for termination of
services.

22 VAC 15-30-500. Equipment and materials.

A. Furnishings, equipment, and materials shall be of an
appropriate size for the child using it.

B. Materials and equipment available shall be age and stage
appropriate for the children and shall include an adequate
supply as appropriate for each age group of arts and crafts
materials, texture materials, construction materials, music and
sound materials, books, social living equipment, and
manipulative equipment.

C. Play equipment used by children shall meet the following
requirements:

1. Openings above the ground or floor which allow a 3-1/2
inch by 6-1/4 inch rectangle to fit through shall also allow a
nine-inch circle to fit through;

2. Have-closed-S-hooks where provided may not be open
more than the thickness of a penny; and

3. Have no protrusions, sharp points, shearing points, or
pinch points.

D. The unenclosed climbing portion of slides and climbing
equipment used by toddlers and preschool children shall not
be more than seven feet high [ and must be located over
resilient surfacing ] where outdoors [, ] and shall not be more
than five feet high where indoors.

[ E.] Centers may not install after | the—effective—date—of-the
regutation June 1, 2005, | any slide or climbing equipment to
be used by preschoolers or toddlers when the climbing portion
of the equipment is more than six feet in height.

[F.] The climbing portions of indoor slides and climbing
equipment over 18 inches shall not be over bare flooring.

[ G.]1 The climbing portions of indoor slides and climbing
equipment 36 inches or more shall be located over a resilient
surface.

[ E- H.] Trampolines may not be used.

E. [ £ I ] If combs, toothbrushes, or other personal articles
are used, they shall be individually assigned.

E [& J.] Disposable products shall be used once and
discarded.

G- [ H- K. ] Provision shall be made for an individual place for
each child's personal belongings.

H: [ £ L. ] Infant walkers shall not be used.
k[ &= M. ] Play yards where used shall:

1. Meet the Juvenile Products Manufacturers Association
(JPMA) and the American Society for Testing and Materials
(ASTM) requirements [ and shall retain the manufacturer’s
label documenting product compliance with current safety
standards ] at the time they were manufactured,

2. Not be used after recalled;

2- 3. Not use any pillows or filled comforters;

3- 4. Not be used for the designated sleeping areas;
4. 5. Not be occupied by more than one child; and

5. 6. Be cleaned sanitized each day of use with—an
antibacterial-agent-or more often as needed.

[ £ N.] Upon being informed that a product has been recalled
[ by-the-Consumer-Product-Safety-Commission |, center staff
shall remove the item from the center.

& [ L O.] Where portable water coolers are used, they shall
be of cleanable construction, maintained in a sanitary cleaned
condition, kept securely closed and so designed that water
may be withdrawn from the container only by water tap or
faucet.

K- [ M- P.] Drinking water which is transported to camp sites
shall be in closed containers.

L [ M- Q. ] Therapeutic child day programs and special needs
child day programs serving children who use wheelchairs shall
provide cushioned vinyl-covered floormats for use when
activities require children to be out of their wheelchairs.

22 VAC 15-30-510. Cribs, cots, rest mats, and beds.

A. Cribs, cots, rest mats or beds shall be provided for children
during the designated rest period and not be occupied by

more than one child at a time shall-oceupy—a—erib,—cot—rest
mat,-or-bed.

B. Cribs, cots, rest mats, and beds shall be identified for use
by a specific child.

C. Double decker cribs, cots, or beds, or other sleeping
equipment when stacked shall not be permitted.

D. Occupied cribs, cots, rest mats, and beds shall be at least
[ 2 2-1/2] feet from any heat producing appliance.

E. There shall be at least 12 inches of space between
occupied cots, beds, and rest mats.

Exception: Twelve inches of space are not required where
cots, beds, or rest mats are located adjacent to a wall or a
sereen divider as long as one side is open at all times to allow
for passage.
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F. If rest mats are used, they shall have cushioning and be
sanitized between—each—use on all sides weekly [ or before
use by another child ].

G. Cribs shall be used for children under 12 months of age
and for children over 12 months of age who are not
developmentally ready to sleep on a cot or mat.

H. Cribs shall meet the following requirements:

1. They shall meet the Consumer Product Safety
Commission Standards at the time they were made
manufactured,

2. They shall not have been recalled;

2. 3. There shall be no more than six centimeters or 2-3/8
inches of space between slats;

3- 4. There shall be no more than one inch between the
mattress and the crib; and

4. 5. End panel cut-outs in cribs shall be of a size not to
cause head entrapment.

I. Cribs shall be placed where objects outside the crib such as
cords from blinds or curtains are not within reach of infants or
toddlers.

J. There shall be at least:

1. Twelve inches of space between the sides and ends of
occupied cribs except where they touch the wall; and

2. Thirty inches of space between service sides of occupied
cribs and other furniture where that space is the walkway for
staff to gain access to any occupied crib.

K. Crib sides shall be up and the fastenings secured when a
child is in the crib, except when [ a] staff [ member ] is giving
the child immediate attention.

L. Pillows and filled comforters shall not be used by children
under two years of age.

M. Use of crib bumper pads shall be prohibited.

[ N.]1 Toys or objects hung over an infant in a crib and crib
gyms that are strung across the crib may not be used for
infants over five months of age or infants who are able to push
up on their hands and knees.

22 VAC 15-30-520. Linens.

A. Cribs, cots, mats and beds used by children other than
infants during the designated rest period or during evening
and overnight care shall have linens consisting of a top cover
and a bottom cover or a one-piece covering which is open on
three edges. Cribs when being used by infants shall have a
bottom cover.

B. Linens shall be assigned for individual use.

C. Linens shall be clean and-sanitary and shall-be washed at
least weekly.

[ 1.] Crib sheets shall be cleaned-and-sanitized clean and
washed daily.

[ 2.1 When centers wash the linens, the water shall be
above 140°F or the dryer shall heat the linens above 140°F

as verified by the manufacturer or a sanitizer shall be used
according to the manufacturer’s instructions.

D. Pillows when used shall be assigned for individual use and
covered with pillow cases.

E. Mattresses when used shall be covered with a waterproof
material which can be cleaned and sanitized.

22 VAC 15-30-540. Swimming and wading activities; staff
and supervision.

A. The staff-to-children ratios required by 22 VAC 15-30-440
E, G and H shall be maintained while children are participating
in swimming or wading activities.

[ 1.1 Notwithstanding the staff-to-children ratios already
indicated, at no time shall there be fewer than two staff
members supervising the activity.

[2.] The designated water—safety—instructor—or—senior
lifesaver certified lifeguard shall not be counted in the
staff-to-children ratios.

B. If a pool, lake, or other swimming area has a water depth of
more than two feet, a i jor-h
certified lifequard holding a current certificate shall be on duty
supervising the children participating in swimming or wading
activities at all times when one or more children are in the
water.

[ C.1 The [ lifeguard] certification shall be obtained from an
organization such as, but not limited to, the American Red
Cross, the YMCA, or the Boy Scouts.

22 VAC 15-30-550. Pools and equipment.

A. When permanent swimming or wading pools are located on
the premises of the center, the following shall apply:

1. The manufacturer's specifications for operating the pool
shall be followed as well as any local ordinances and any
Department of Health requirements for swimming pools;

2. Pools constructed, renovated, or remodeled after April 1,
1986, shall have a statement in writing of their inspection
and approval from the local building official when such
approval is required;

3. Outdoor swimming pools shall be enclosed by safety
fences and gates which are in compliance with the
applicable edition of the Virginia Uni j i

Uniform-Statewide Building
GCode USBC (43-VAGC-5-61-10-et-seg: 13 VAC 5-62) and

shall be kept locked when the pool is not in use;

4. Entrances to indoor swimming pools shall be locked
when the pool is not in use; and

5. A whistle or other audible signaling device, a buoy or a
lemon line, a reach pole, and a backboard shall be available
at the swimming or wading site.

B. If children are allowed to swim in a lake or other place other
than a pool, safe swimming areas shall be clearly marked and
there shall be appropriate water safety equipment.

C. Piers, floats, and platforms shall be in good repair and
where used for diving, the minimum water depth shall be
stated on the deck or planking.
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D. If portable wading pools without integral filter systems are
used, they shall be emptied of dirty-water after the use of each
group of children, rinsed, and filled with clean water for-each

day's-use-and, or more frequently as necessary.

[ E. ] Children who are not toilet trained may not use [ these
portable wading ] pools.

[ £ F.] After each day’s use, portable wading pools shall be
emptied, sanitized, and stored in a position to keep them
clean and dry.

22 VAC 15-30-560. Swimming and wading; general.

A. The center shall have emergency procedures and written
safety rules for swimming or wading or follow the posted rules
of public pools that are:

1. Posted in the swimming area when the pool is located on
the premises of the center; and

2. Explained to children participating in swimming or wading
activities.

B. The center shall maintain (i) written permission from the
parent of each child who participates in swimming or wading;
which—shall—ineclude and (i) a statement from the parent
advising of a child's swimming skills before the child is allowed
in water above the child's shoulder height.

C. Staff shall have a system for accounting for all children in
the water.

D. Outdoor swimming activities shall occur only during
daylight hours unless underwater and deck lighting is
provided.

E_Child I " .
wadingpools:
PART VII.
SPECIAL CARE PROVISIONS AND EMERGENCIES.

22 VAC 15-30-570. Preventing the spread of disease.

i Illa.e H-arrives aEt ) eF centerwit ,t'le SRS 0 Sy'ptel S

allewed-toattend-for that-day-

B A. isei ild"
i A child shall not be
allowed to attend the center for the day if he has:

1. i-he-has A temperature over 400°F 101 F;
2. i-he-has Recurrent vomiting or diarrhea; or

3. Asrecommended-in-the-\lirginia-Department-of Health's
eurrent A communicable disease-chart.

G- B. If a child needs to be excluded according to subsection
B A of this section, the following shall apply:

1. Arrangements shall be made for the child to leave the
center as soon as possible after the signs or symptoms are
noticed; and

2. The child shall remain in the designated quiet area until
leaving the center.

B- C. When a—¢hild children at the center has have been
exposed to a communicable disease [ listed in the Department
of Health's current communicable disease chart ], the parent
parents shall be informed notified within 24 hours or the next
business day of the [ eenter—being center’s having been ]
informed unless forbidden by law [,] except for life
threatening diseases, which must be reported [ within—24
heurs to parents immediately ].

[ D.] The center shall consult the local department of health if
there is a question about the communicability of a disease.

[ B- E.] When any surface has been contaminated with body
fluids, it shall be cleaned and sanitized.

22 VAC 15-30-575.
procedures.

Hand washing and toileting

A. Hand washing.

1. Children's hands shall be washed with soap and running
water or disposable wipes before and after eating meals or
snackss;.

[2.] Children's hands shall be washed with soap and
running water after toileting; and after any contact with bedy
fluids blood, feces or urine.

[2 3. ] Staff shall wash their hands with soap er-germicidal
and running water before and
after helping a child use the toilet or a diaper change, after
the staff member uses the toilet, after any contact with body
fluids, and before feeding or helping children with feeding.

[4 1 Exception: If running water is not available on [ field
], a germicidal cleansing agent
administered per manufacturer’s instruction may be used.

B. Diapering; soiled clothing.

1. The diapering area shall allew—for—sightand—sound
supervision—of —other—children—in—the—classroom—or be

accessible and within the building used by children if-the
requl 64 —stai _te el.'ld © . aties—are—maintained —while
[2.] There shall be sight and sound supervision for all
children when a child is being diapered.

[2 3.] The diapering area shall be provided with the
following:

a. A sink with running warm water not to exceed 120°F;

b. Soap er-germicidal-cleaning-agent, disposable towels

and single use gloves such as surgical or examination
gloves;

c. A nonabsorbent surface for diapering whieh—for or
changing shall be used. For children younger than three
years, this surface shall be a changing table or countertop
designated for changing;

d. The appropriate disposal container as required by
subdivision 5 of this subsection; and

e. A leakproof covered receptacle for soiled linens.
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[3- 4.1 When a child's clothing or diaper becomes wet or

soiled, i{—shau—be—ehanged—rmmedmtew.—'ﬂare—eMd—s—se#ed

samhzed—washeleth—feeeaeh—ehﬂe the ch/Id shall be cleaned
and changed immediately.

[ 4- 5. ] Disposable diapers shall be used unless the child's
skin reacts adversely to disposable diapers.

[ 5- 6. ] Disposable diapers shall be disposed in a leakproof
or plastic-lined storage system that is ret-hand either foot-
operated or used in such a way that [ neither] the staff
member’s hand [ er nor] the soiled diaper [ dees-nottouch
touches ] an exterior surface of the storage system during
disposal.

[ 7.] When cloth diapers are used, a separate leakproof

storage system thatis-nethand-operated as specified in this

subdivision shall be used.

[6- 8.] The diapering surface shall enly be used only for
diapering or cleaning children, and it shall be washed
cleaned with soap and warm at least room temperature
water er—a—germicidal-cleansing—agent and sanitized after
each use. Tables used for children's activities or meals
shall not be used for changing diapers.

[ Exception: Individual disposable barriers may be used
between each diaper change. If the changing surface
becomes soiled, the surface shall be cleaned and sanitized
before another child is diapered. ]

[ % 9.] Staff shall ensure the immediate safety of a child
during diapering.

C. Toilet training. For every 10 children in the process of
being toilet trained, there shall be at least one toilet chair or
one child-sized toilet, or at least one adult sized toilet with a
platform or steps and adapter seat.

[ 1.] The location of these items shall allow for sight and
sound supervision of children in the classroom if necessary
for the required staff-to-children ratios to be maintained.

[ 2.] Toilet chairs shall be emptied promptly and cleaned
and sanitized after each use.

22 VAC 15-30-580. Medication.

A. Prescription and nonprescription medication shall be given
toachild[:]

[ 1. ] According to the center's written medication policies
[and ]

[ 2. ] Only with written authorization from the parent [ ; ] and

[3.] Administered by the staff member trained in
accordance with 22 VAC 15-30-310 D.

B. The center's procedures for administering medication shall
include:
1. Include any general restrictions of the center.

2. Be consistent with the manufacturer’s instructions for
age, duration and dosage.

2. 3. Include duration of the parent's authorization for
medication, provided that it shall expire or be renewed after
10 work days. Long-term prescription drug use and over-
the-counter medication may be allowed with written
authorization from the child's physician and parent.

3 4. Methods to prevent use of outdated medication.

C. The medication authorization shall be available to staff
during the entire time it is effective.

D. Medication shall be labeled with the child's name, the name
of the medication, the dosage amount, and the time or times
to be given.

E. Medication shall be in the original container with the
prescription label or direction label attached.

F. When needed, medication shall be refrigerated.

[ G.] When medication is stored in a refrigerator used for
food, the medications shall be stored together in a container
orin a clearly defined area away from food.

[ G- H. ] Medication, except for those prescriptions designated
otherwise by written physician’s order, including refrigerated
medication and staff's personal medication, shall be kept in a
locked place using a safe locking method that prevents
access by children.

[1]If a key is used, the key shall not be accessible to the
children.

[H- J.] Centers shall keep a record of medication given
children [, ] which shall include the following:

1. Child to whom medication was administered;
2. Amount and type of medication administered to the child;

3. The day and time the medication was administered to the
child;

4. Staff member administering the medication;
5. Any adverse reactions; and
6. Any medication error.

[+ K. ] Staff shall inform parents immediately of any adverse
reactions to medication administered and any medication
error.

[ & L. ] Medication-shall-bereturned-to-the-parent-as-soon-as
the—medication—is—no—longer—being—administered When an
authorization for medication expires, the parent shall be
notified that the medication needs to be picked up [ within 14
days or the parent must renew the authorization. Medications
that are not picked up by the parent within 14 days will be
disposed of by the center by either dissolving the medication
down the sink or flushing it down the toilet ].

22 VAC 15-30-585. Over-the-counter skin products.

[A. All nonprescription drugs and over-the-counter skin
products shall be used in accordance with the manufacturer’s
recommendations. Nonprescription drugs and over-the-
counter skin products shall not be kept or used beyond the
expiration date of the product. ]
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[ A- B.] If sunscreen is used, the following requirements shall
be met:

1. Written parent authorization noting any known adverse
reactions shall be obtained;

2. Sunscreen shall be in the original container and labeled
with the child’s name;

3. Sunscreen does not need to be kept locked but shall be
inaccessible to children under five years of age or those
children in a therapeutic child day program or special needs
child day program; [ and ]

4. Any center-kept sunscreen shall be hypo-allergenic and
have a minimum SPF of 15[ - ;]

[ 5. Staff members without medication administration
training may apply sunscreen, unless it is prescription
sunscreen, in which case the storing and application of
sunscreen must meet medication-related requirements;
and

6. Children nine years of age and older may administer their
own sunscreen if supervised. ]

[B- C.] If diaper ointment or cream is used, the following
requirements shall be met:

1. Written parent authorization noting any known adverse
reactions shall be obtained;

2. These products shall be in the original container and
labeled with the child’s name;

3. These products do not need to be kept locked but shall
be inaccessible to children; [ and ]

4. A record shall be kept that includes the child’s name,
date of use, frequency of application and any adverse
reactions [ ; and

5. Staff members without medication administration training
may apply diaper ointment, unless it is prescription diaper
ointment, in which case the storing and application of diaper
ointment must meet medication-related requirements ] .

[ & D.] If insect repellent is used, the following requirements
shall be met:

1. Written parent authorization noting any known adverse
reactions shall be obtained;

2. Insect repellent shall be in the original container and
labeled with the child’s name;

3. Insect repellent does not need to be kept locked but shall
be inaccessible to children;

4. A record shall be kept that includes the child’s name,
date of use, frequency of application and any adverse
reactions; [ and |

5. Manufacturer’s instructions for age, duration and dosage
shall be followed [ ; and

6. Staff members without medication administration training
may apply insect repellent, unless it is prescription insect
repellent, in which case the storing and application of insect
repellent must meet medication-related requirements ].

22 VAC 15-30-590. First aid training, cardiopulmonary
resuscitation (CPR) and rescue breathing.

A. There shall be at least one staff member trained in first aid,
cardiopulmonary resuscitation, and rescue breathing as
appropriate to the age of the children in care who is on the
premises during the center's hours of operation and also one
person on field trips and wherever children are in care.

[ 1.1 This person shall be available to children [ ; ] and meet

[ 2. This person shall] have current certification by the
American Red Cross, American Heart Association, National
Safety Council, or other designated program approved by
the Department of Social Services:-or.

of Nursing-
B. Primitive camps shall have a staff member on the premises

during the hours of operation who has sueccessfully-completed

at least current certification in first responder training within
the-past-three-years.
22 VAC 15-30-600. First aid and emergency supplies.
A. A first aid kit shall be:
1. On each floor of each building used by children;
2. Accessible to outdoor play areas;
3. On field trips; and
4. Wherever children are in care.

B. Each first aid kit shall be easily accessible to staff but not to
children.

B- C. The required first aid kits shall include at a minimum:
. Scissors;
. Tweezers;
. Gauze pads;

. Adhesive tape;

. An antiseptic cleansing solution [ /pads ];
. Thermometer;

1

2

3

4

5. Band-aids, assorted types;
6

7

8. Triangular bandages;

9

. Single use gloves such as surgical or examination
gloves; and

10. The first aid instructional manual.

o Each first aid kit shal " "
. \ ; ) by

D. The following emergency supplies shall be required at the
center and be available on field trips:

1. [ Syrup-of-ipecac-or-and ]| Activated charcoal preparation
(to be used only on the adviee direction of a physician or the

[ center’s local ] poison control center); and
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2. An ice pack or cooling agent.

E. The following nonmedical emergency supplies shall be
required:

1. A One working, battery-operated flashlight on each floor
of each building that is used by children; and

2. One working, battery-operated radio in each building
used by children and any camp location without a building.

22 VAC 15-30-610. Procedures for emergencies.

A. The center shall have an emergency evacuation
preparedness plan that addresses staff responsibility and
facility readiness with respect to: emergency evacuation and
shelter-in-place. The plan [, which] shall be developed in
consultation with local or state authorities [ that , ] addresses
the most likely to occur emergency scenario or scenarios [ {,
including but not limited to ] natural disaster, chemical spills,
intruder, [ and ] terrorism [ —ete-) | specific to the locality.

B. The emergency preparedness plan shall contain procedural
components for:

1. Sounding of fire alarms and (infruder, shelter-in-place
such as for tornado, or chemical hazard);

2. Emergency communication to include:

a. Establishment of center emergency officer and back-up
officer to include 24-hour contact telephone number for
each;

b. Notification of local authorities (fire and rescue, law
enforcement, emergency medical services, poison
control, health department, etc.), parents, and local
media; and

c. Availability and primary use of communication tools;

2 3. Evacuation precedures-including to include:

a. Assembly points, head counts, primary and secondary

means of egress, and checking—to—ensure complete

evacuation of the buildings;

b. Securing of essential documents (sign-in record, parent
contact information, etc.) and special healthcare supplies
to be carried off-site on immediate notice; and

c. Method of communication after the evacuation;
4. Shelter-in-place to include:

a. Scenario applicability, inside assembly points, head
counts, primary and secondary means of access [ and
egress);

b. Securing essential documents (sign-in records, parent
contact information, etc.) and special health supplies to
be carried into the designated assembly points; and

c. Method of communication after the shelter-in-place;

3. 5. Fire Facility containment procedures, (e.g., closing of
fire doors or other barriers) and shelter-in-place scenario
(e.g., intruders, tornado, or chemical spills); and

6. Staff training requirement, drill frequency, and plan
review and update; and

4. 7. Other special procedures developed with local
authorities.
B- C. Emergency evacuation and shelter-in-place

procedures/maps shall be posted in a location conspicuous to
staff and children on each floor of each building.

G- D. The center shall implement these-emergency-evacuation

procedures—through a monthly practice drills evacuation drill
and a minimum of two shelter-in-place practice drills per year

for the most likely to occur [ seenario scenarios ].

E. The center shall maintain a record of the dates of the
monthly practice drills for one year. For centers offering

multiple shifts, the evaecuation-procedures simulated drills shall

be divided evenly among the various shifts.

D. F. A-generic-emergency number-such-as-911-shall-be
pested' # alee ISpicHOUS P aee’ |ea|ﬁelae i telephone Ill al

> A 911 or local dial number for
police, fire and emergency medical services and the number

of the regional poison control center shall be posted in a
visible place at each telephone.

G. Each camp location shall have an emergency
preparedness plan and warning system.

H. The center shall prepare a [ sheet document] containing
local emergency contact information, potential shelters,
hospitals, evacuation routes, eftc., [ ef—sites that pertain to
each site ] frequently visited or of routes frequently driven by
center staff for center business (such as field trips, pick-
up/drop off of children to or from schools, etc.). [ This
document must be kept in vehicles that centers use to
transport children to and from the center. ]

I. Parents shall be informed of the center's emergency
preparedness plan.

J. Based on local authorities and documented normal
ambulance operation, if an ambulance service is not readily
accessible within 10 to 15 minutes, other transportation shall
be available for use in case of emergency.

G- K. The center or other appropriate official shall notify the
parent immediately if a child is lost, has—a—serious—injury;
needs-emergency-medical-care,—or-dies requires emergency

medical treatment or sustains a serious injury.

[ L. ] The center shall notify the parent by the end of the day of
any known signifieant minor injuries.

Virginia Register of Regulations

15562



Final Regulations

[ M. ] The center shall maintain a written record of children's
serious and significant minor injuries in which entries are
made the day of occurrence. The record shall include the
following:

1. Date and time of injury;

2. Name of injured child;

3. Type and circumstance of the injury;

4. Staff present and treatment;

5. Date and time when parents were notified; and

6. Any future action to prevent recurrence of the injury-;

7. Staff and parent signatures or two staff signatures; and

8. Documentation on how parent was notified.
I ined-in thi X .

PART VIII.
SPECIAL SERVICES.

22 VAC 15-30-620. Nutrition and food services.

A. Centers shall schedule appropriate times for snacks or
meals, or both, based on the hours of operation and time of
the day [; (] e.g., a center open only for after school care
shall schedule an afternoon snack; a center open from 7 a.m.
to 1 p.m. shall schedule a morning snack and midday meal

[)]

B. The center shall ensure that children arriving from a
half-day, morning program who have not yet eaten lunch
receive a lunch.

C. The center shall schedule snacks or meals so there is a
period of at least 1-1/2 hours but no more than three hours
between each meal or snack unless there is a scheduled rest
or sleep period for children between the meals and snacks.

D. Drinking water or other beverage not containing caffeine
shall be offered at regular intervals to nonverbal children.

E. In environments of 80°F or above, attention shall be given
to the fluid needs of children at regular intervals. Children in
such environments shall be encouraged to drink fluids as
outlined in subsection D of this section.

F. When centers choose to provide meals or snacks, the
following shall apply:

1. Centers shall follow the most recent, age-appropriate
nutritional requirements of a recognized authority such as
the Child and Adult Care Food Program of the United States
Department of Agriculture (USDA).

2. Children shall be allowed second helpings of food listed
in the USDA’s child and adult care meal patterns.

2. 3. Centers offering both meals and snacks shall serve a
variety of nutritious foods and shall serve at least three
sources of vitamin A and at least three sources of vitamin C
on various days each week.

4. Children three years of age or younger may not be
offered foods that are considered to be potential choking
hazards.

3: 5. A menu listing foods to be served for meals and
shacks during the current one-week period shall:

a. Be dated;

b. Be posted in a location conspicuous to parents or given
to parents;

c. List any substituted food; and
d. Be kept on file for one week at the center.
4- 6. Powdered milk shall not be used except for cooking.
G. When food is brought from home, the following shall apply:

1. The food container shall be sealed and clearly dated and
labeled in a way that identifies the owner;

2. The center shall have extra food or shall have provisions
to obtain food to serve to children so they can have an
appropriate snack or meal if they forget to bring food from
home, bring an inadequate meal or snack, or bring
perishable food; and

3. Unused portions of opened food shall be discarded by
the end of the day or returned to the parent.

H. If a catering service is used, it shall be approved by the
local health department.

|. Food shall be prepared, stored, and transported in a clean
and sanitary manner.

J. Contaminated or spoiled food shall not be served to
children.

K. Tables and high chair trays shall be:

1. Sanitized [ immediately | before [ and after each ] use for
feeding; and

2. [ Washed-afterusedforfeeding Cleaned at least daily ].
K- L. Children shall be encouraged to feed themselves.
[ M. ] Staff shall sit with children during meal times.

[ N.1 No child shall be allowed to drink or eat while walking
around.

22 VAC 15-30-630. Special feeding needs.

A. High chairs, infant carrier seats, or feeding tables shall be
used for children under 12 months who are not held while
being fed.

[ 7.1 Children using infant seats or high chairs shall be
supervised during snacks and meals.

[ 2.] When a child is placed in an infant seat or high chair,
the protective belt shall be fastened securely.

B. Bottle fed infants who cannot hold their own bottles shall be
held when fed. Bottles shall not be propped or used while the
child is in his designated sleeping location.

C. The record of each child on formula shall contain:
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1. The brand of formula; and
2. The child's feeding schedule.

D. Infants shall be fed on demand or in accordance with
parental instructions.

E. Prepared infant formula shall be refrigerated, dated and
labeled with the child's name.

[ F. ] Heated formula and baby food shall be stirred or shaken
and tested for temperature before serving to children.

[ G. ] Milk, formula or breast milk [ may shall ] not be heated or
warmed directly in a microwave. Note: Water for warming
milk, formula, or breast milk may be heated in a microwave.

[ F—Formula;bettled-breast-mitk—and H. ] Prepared baby food
not consumed during that feeding by an infant may be used by
that same infant later in the same day, [ if provided that the
food is not served out of the baby jar and is ] dated and stored
in the refrigerator; otherwise, it shall be discarded or returned
to the parent at the end of the day. Formula or breast milk
shall not remain unrefrigerated for more than [ ene-heur two
hours and may not be reheated ] .

[ G- I.] A one-day's emergency supply of disposable bottles,
nipples, and commercial formulas appropriate for the children
in care shall be maintained at the center.

[ B J. ] Breastfeeding shall be permitted.

[k K.] Staff shall feed semisolid food with a spoon unless
written instructions from a physician or physician's designee
state differently.

[ d= L. ] For therapeutic child day programs and special needs
child day programs, the consistency of food shall be
appropriate to a child's special feeding needs. Necessary and
adaptive feeding equipment and feeding techniques shall be
used for children with special feeding needs.

22 VAC 15-30-640. Transportation and field trips.

A. If the center provides transportation, the center shall be
responsible from the time the child boards the vehicle until
returned to the parents or person designated by the parent.

B. Any vehicle used by the center for the transportation of
children shall meet the following requirements:

1. The vehicle shall be manufactured for the purpose of
transporting people seated in an enclosed area;

2. The vehicle's seats shall be attached to the floor;

3. The vehicle shall be insured with at least the minimum
limits established by Virginia state statutes;

4. The vehicle shall meet the safety standards set by the
Department of Motor Vehicles and shall be kept in
satisfactory condition to assure the safety of children; and

5. If volunteers supply personal vehicles, the center is
responsible for ensuring that the requirements of this
subsection are met.

C. The center shall ensure that during transportation of
children:

1. Virginia state statutes about safety belts and child
restraints are followed [ and stated maximum number of
passengers in a given vehicle shall not be exceeded ];

2. The children remain seated and each child's arms, legs,
and head remain inside the vehicle;

3. Doors are closed properly and locked unless locks were
not installed by the manufacturer of the vehicle;

4. At least one staff member or the driver always remain
remains in the vehicle when children are present;

5. The following information is in transportation vehicles:

a. Emergency numbers as specified in 22 VAC 15-30-610
B Fand EH,;

b. The center's name, address, and phone number; and
c. A list of the names of the children being transported.

D. When entering and leaving vehicles, children shall enter
and leave the vehicle from the curb side of the vehicle or in a
protected parking area or driveway.

E. Children shall cross streets at corners or crosswalks or
other designated safe crossing point if no corner or crosswalk
is available.

F. The staff-to-children ratios of 22 VAC 15-30-440 E, G and
H shall be followed on all field trips. The staff-to-children
ratios need not be followed during transportation of [ school-
age ] children to and from the center [ asJfong-as-there—is. ]
One staff member or adult [ is necessary ] in addition to the
driver when 16 or more [ preschool or younger] children are
being transported in the vehicle.

G. The center shall make provisions for providing children on
field trips with adequate food and water.

H. If perishable food is taken on field trips, the food shall be
stored in insulated containers with ice packs to keep the food
cold.

|. Before leaving on a field trip, a schedule of the trip's events
and locations shall be posted and visible at the center site.

J. There shall be a communication plan between center staff
and staff who are transporting children or on a field trip.

K. Staff shall verify that all children have been removed from
the vehicle at the conclusion of any trip.

K- L. Parental permission for transportation and field trips shall
be secured before the scheduled activity.

[ M.] If a blanket permission is used instead of a separate
written permission, the following shall apply:

1. Parents shall be notified of the field trip; and

2. Parents shall be given the opportunity to withdraw their
children from the field trip.

22 VAC 15-30-650. Transportation for nonambulatory
children.

A. For therapeutic child day programs and special needs child
day programs providing transportation, nonambulatory
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children shall be transported in a vehicle which is equipped
with a ramp or hydraulic lift to allow entry and exit.

B. Wheelchairs shall be equipped with seat-belis restraining
devices and shall be securely fastened to the floor when used
to seat children in a vehicle.

C. Arrangements of wheelchairs in a vehicle shall not impede
access to exits.

D. For therapeutic child day programs and special needs child
day programs, when the center is responsible for providing
transportation, the center shall develop a plan based on the
needs of the children in care to assure their safe supervision
during on-loading, off-loading and transporting [and.

E.] When 16 or more children are being transported, there
shall be at least one center aide or adult besides the driver, for
each group of 16.

[ E- F. ] For therapeutic child day programs and special needs
child day programs, if a child has a known seizure disorder or
neurological, genetic or physiological disability causing
increased medical risk and that child is being transported, one
center aide or adult who is not the driver and who is trained in
CPR shall be present in the vehicle.

22 VAC 15-30-660. Animals and pets.

A. Animals that are kept on the premises of the center shall be
vaccinated, if applicable, against diseases which present a
hazard to the health or safety of children.

B. Animals which are, or are suspected of being, ill or infested
with external lice, fleas and ticks or internal worms shall be
removed from contact with children.

C. If a child is bitten by an animal, an attempt shall be made to
confine the animal for observation or laboratory analysis for
evidence of rabies.

[ D. ] The site of the bite shall be washed with soap and water
immediately, and the child's physician or local health
department shall be contacted as soon as possible for medical
advice.

[ E.] The center shall report the animal bite incident to the
local health department.

[B- F.] Manure shall be removed from barns, stables and
corrals at least once a day and stored and disposed of in a
manner to prevent the breeding of flies.

22 VAC 15-30-670. Evening and overnight care.

A. For evening care, beds with mattresses or cots with at least
one inch of dense padding shall be used by children who
sleep longer than two hours and are not required to sleep in
cribs.

Exception: Camps providing evening er—overnight care te
sehool-age-children on an occasional basis are not required to
meet the requirements of this subsection if sleeping bags or
cots are used.

B. For overnight care, beds with mattresses or cots with at
least two inches of dense padding shall be used by children
who are not required to sleep in cribs.

Exception: Camps providing evening—er overnight care te
sechoeol-age-children on an occasional basis are not required to
meet the requirements of this subsection if sleeping bags or
cots are used.

C. For overnight care which occurs for a child on a weekly or
more frequent basis, beds with mattresses shall be used.

D. In addition to 22 VAC 15-30-520 about linens, bedding
appropriate to the temperature and other conditions of the rest
area shall be provided.

E. For evening and overnight care, separate sleeping areas
shall be provided for children of the opposite sex eight years
of age or older.

F. If sleeping bags are used, 22 VAC 15-30-510 A through E
about rest furnishings shall also apply to the use of sleeping
bags.

G. Camps may use bunk beds if children are at least eight
years of age.

H. In centers providing overnight care, an operational tub or
shower with heated and cold water shall be provided.

Exception: Primitive camps are not required to have a tub or
shower.

I. When bath towels are used, they shall be assigned for
individual use.

J. Activities for children in evening or overnight care shall
include, as time allows, age-appropriate activities as
described in 22 VAC 15-30-451 through 22 VAC 15-30-481.

K. Quiet activities and—experiences shall

immediately before bedtime.

be available

L. For children receiving evening or overnight care, the
provider shall offer an evening snack.

NOTICE: The forms used in administering 22 VAC 15-30,
Standards for Licensed Child Day Centers, are not being
published; however, the name of each form is listed below.
The forms are available for public inspection at the office of
the Department of Social Services, 7 North 8th Street,
Richmond, Virginia, or at the office of the Registrar of
Regulations, General Assembly Building, 910 Capitol Street,
2nd Floor, Richmond, Virginia.

FORMS

Initial Application for a License to Operate a Child Day Center,
032-05-542/11 032-05-512/12 {rev—10/02).

Renewal Application for a License to Operate a Child Day
Center, 832-05-225/10 032-05-225/11 {rev—16/02).

DOCUMENTS INCORPORATED BY REFERENCE
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F406-02 ASTM Standard Consumer Safety Specification for
Non-Full-Size Baby Cribs/Play Yards [, October 2003 ].

F1292-99 ASTM Standard Specification for Impact
Attenuation of Surface Systems Under and Around
Playground Equipment [, August 10, 1999 ].

[ "Selecting Playground Surface Materials: Guidelines for
Selecting the Best Surface Material for Your Playground,”
National Program for Playground Safety, University of
Northern lowa, February 2004. ]

[ Air Quality Color Code Chart, Virginia Department of
Environmental Quality , April 2004. ]

VA.R. Doc. No. R03-77; Filed February 1, 2005, 9 a.m.
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FAST-TRACK REGULATIONS

Section 2.2-4012.1 of the Code of Virginia provides an exemption from certain provisions of the Administrative Process Act for agency
regulations deemed by the Governor to be noncontroversial. To use this process, Governor's concurrence is required and advance notice must
be provided to certain legislative committees. Fast-track regulations will become effective on the date noted in the regulatory action if no
objections to using the process are filed in accordance with § 2.2-4012.1.

TITLE 8. EDUCATION

STATE BOARD OF EDUCATION

Titles of Regulations: 8 VAC 20-680. Regulations
Governing the General Achievement Diploma (adding
8 VAC 20-680-10 and 8 VAC 20-680-20).

Statutory Authority: § 22.1-253.13:4 of the Code of Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until 5 p.m. on April 22, 2005.
(See Calendar of Events section
for additional information)

Effective Date: May 9, 2005.

Agency Contact: Charles Finley, Assistant Superintendent for
Accountability, Department of Education, P.O. Box 2120,
Richmond, VA 23218-2120, telephone (804) 786-9421, FAX
(804) 225-2524, or e-mail cfinley@mail.vak12ed.edu.

Basis: Section 22.1-253.13:4 of the Code of Virginia requires
the board to establish requirements for the award of a general
achievement diploma for those persons who have (i) achieved
a passing score on the GED examination; (ii) successfully
completed an education and training program designated by
the Board of Education; and (iii) satisfied other requirements
as may be established by the board for the award of such
diploma.

Purpose: The regulation is essential to protect the welfare of
citizens because it defines the requirements for individuals
who do not meet the requirements for other diplomas
described in the Regulations Establishing Standards for
Accrediting Public Schools in Virginia (8 VAC 20-131) or the
Regulations Governing Adult High School Programs (8 VAC
20-30) and wish to earn a General Achievement Diploma.

Rationale for Using Fast-Track Process: The rationale for
using the fast-track process is that the emergency regulations
expired in November 2004. The normal time frame for the
promulgation of new regulations is a minimum of 18 months.
Even with filing the Notice of Intended Regulation Action
(NOIRA) at the same time the emergency regulations were
adopted, there would be a lapse in regulatory oversight for
awarding these diplomas if the fast-track process is not used.

Substance: The General Achievement Diploma regulations
set forth the credit and assessment requirements for
graduation with a General Achievement Diploma. As
specified in the regulations, individuals who meet one of the
following criteria are eligible to earn the General Achievement
Diploma: 1) Individuals who are at least 18 years of age and
not enrolled in public school; or 2) Individuals who are not
otherwise subject to the compulsory school attendance
requirements set forth in § 22.1-254 of the Code of Virginia.
The eligible individuals must participate in a General
Education Development (GED) preparation program and may
earn the required number of standard units of credit by

enrolling in a public school if the individual meets the age
requirements. Credits may also be earned at a community
college or other institution of higher education; and adult high
school program; or correspondence, distance learning, and
online courses.

Issues: The primary advantage to the public by adopting
these regulations is that clear and concise direction is given to
those who seek to earn this diploma. A secondary advantage
is that this diploma provides another option to improve the
status of citizens who otherwise may not have an opportunity
to earn a high school diploma.

The advantage to the Commonwealth is that the promulgation
of this regulation satisfies the statutory requirement imposed
by the General Assembly.

There are no disadvantages to
Commonwealth.

the public or the

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB's
best estimate of these economic impacts.

Summary of the proposed regulation. Pursuant to the 2003
General Assembly approved House Bill 1464 that amends
sections §§22.1-253.13.4 and 22.1-254.2 of the Code of
Virginia, the Board of Education (board) proposes to establish
a General Achievement Diploma.

Estimated economic impact. In order to obtain a standard
high school diploma students must obtain the credits detailed
in Table 1. This information comes from 8 VAC 20-131,
Regulations Establishing Standards for Accrediting Public
Schools in Virginia.

Table 1: Credits Required for Standard Diploma

Discipline Area Standard Units Verified Units

English 4 2
Mathematics 3 1

Laboratory Science | 3 1

History and Social 3 1

Science

Health and Physical | 2 Not applicable
Education

Fine Arts or 1 Not applicable
Practical Arts

Electives 6 Not applicable
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Student Selected Not applicable 1
Test
Total 22 6

Standard units of credit are obtained by passing high school
courses. Verified credits are obtained by passing Standards
of Learning examinations (SOLs).

The Regulations Establishing Standards for Accrediting Public
Schools in Virginia also describe the Modified Standard
Diploma program. "The Modified Standard Diploma program
is intended for certain students at the secondary level who
have a disability and are unlikely to meet the credit
requirements for a Standard Diploma. Eligibility and
participation in the Modified Standard Diploma program shall
be determined by the student's Individual Education Program
(IEP) team and the student, where appropriate, at any point
after the student's eighth grade year." In order to obtain a
modified standard high school diploma students must obtain
the credits detailed in Table 2.

Table 2: Credits Required for Modified Standard Diploma

Discipline Area Standard Units Verified Units
English 4 Not applicable
Mathematics 3 Not applicable
Science 2 Not applicable
History and Social 2 Not applicable
Science

Health and Physical | 2 Not applicable
Education

Fine Arts or 1 Not applicable
Practical Arts

Electives 6 Not applicable
Student Selected Not applicable Not applicable
Test

Total 20 0

Pursuant to the 2003 General Assembly approved House Bill
1464, the board proposes to establish a General Achievement
Diploma (GAD). The board proposes that in order for an
individual to obtain the GAD, she must achieve a passing
score on the GED examination and obtain the credits detailed
in Table 3.

Table 3: Credits Required for General Achievement
Diploma

Discipline Area Standard Units Verified Units
English 4 Not applicable
Mathematics 3 Not applicable
Science 2 Not applicable
History and Social 2 Not applicable
Science

Electives 9 Not applicable
Total 20 0

Comparing Table 3 and Table 2 indicates that the proposed
required credits for the GAD are comparable with the required
credits for a modified standard diploma. Neither diploma
requires verified credits; both require four English credits,
three math credits, two science credits, and two history and
social science credits; and both require a total of twenty
standard credits. The requirements only differ in that six
elective credits plus two health and physical education and

one fine arts or practical arts credit are required for the
Modified Standard Diploma, while the board proposes that the
GAD require nine elective credits.

According to the Department of Education (department), the
GAD is not designed for students who have passed all their
classes, but cannot obtain verified credit (pass the SOLs).
Department staff believe that essentially anyone that can
achieve a passing score on the GED examination can pass
the SOLs and obtain the verified credit necessary for a
standard diploma. According to the department, the GAD is
designed for someone who dropped out some time ago and
now wants to now get more than a diploma equivalent (the
GED).

The introduction of the GAD will be beneficial for the public.
Obtaining a GED can be worthwhile for high school dropouts,
but the economic returns of possessing a GED are
considerably below that of holding a high school diploma. In
perhaps the best-known paper on the labor market benefits of
the GED credential, Cameron and Heckman (1993) found that
"GED recipients lie between dropouts and graduates in their
economic standing but are much closer to dropouts."1 The
GAD represents a greater accomplishment than the GED
since it requires completing the standard credits necessary to
obtain a diploma. If employers become aware of the GAD,
they will know that possessors of the credential have made
the extra effort necessary to complete those credits.
Employers can use that information in trying to judge the work
ethic of potential employees. Since the GAD is considered a
high school diploma rather than an equivalent, it may also
open opportunities where a high school diploma (but not a
GED) is considered required. Obtaining the GAD could thus
potentially permit holders of the credential to increase their
earnings.

Businesses and entities affected. All 136 school divisions and
local school boards, students, and employers are potentially
affected by these proposed regulations.

Localities particularly affected. All localities are affected by
these proposed regulations.

Projected impact on employment. The proposed regulations
are unlikely to significantly affect total employment. A small
number of individuals may obtain improved job prospects.

Some
level

Effects on the use and value of private property.
individuals will likely take additional high school
coursework in order to obtain the GAD.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency agrees with
the Economic Impact Analysis done by DPB. The agency will
continue to examine the economic and administrative impact
of the regulations as they progress through the Administrative
Process Act process.

! Cameron, Stephen V, and James J. Heckman, “The Nonequivalence of High
School Equivalents,” Journal of Labor Economics, 1993, 11(1): 1-47.
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Summary:

The regulation establishes an individual's eligibility for a
General Achievement Diploma and the course, credit and
assessment requirements for the diploma.

CHAPTER 680.
REGULATIONS GOVERNING THE GENERAL
ACHIEVEMENT DIPLOMA.

8 VAC 20-680-10. Eligibility requirements for the General
Achievement Diploma.

The General Achievement Diploma is intended to provide a
diploma option for individuals who exit high school without a
diploma. It should not be a first option for high school
students.

Individuals who meet one of the following criteria shall be
eligible to earn the General Achievement Diploma:

1. Individuals who are at least 18 years of age and not
enrolled in public school; or

2. Individuals who are not otherwise subject to the
compulsory school attendance requirements set forth in
§ 22.1-254 of the Code of Virginia.

8 VAC 20-680-20. Course,
requirements.

credit, and assessment

A. Credit and assessment requirements for graduation with a
General Achievement Diploma are as follows:

Discipline Area Standard Units of Credit
Required
English 4
Mathematics 3
Science 2
History and Social Sciences 2
Electives 9
TOTAL 20

Assessment required: Achieve a passing score on the GED
examination

B. Courses completed to satisfy the requirements in
mathematics and science shall include content in courses that
incorporate or exceed the content of courses approved by the
Board of Education (board) to satisfy any other board-
recognized diploma.

C. Courses completed to satisfy the history/social science
requirements shall include one unit of credit in Virginia and
U.S. History and one unit of credit in Virginia and U.S.
Government in courses that incorporate or exceed the content
of courses approved by the board to satisfy any other board-
recognized diploma.

D. Courses completed to satisfy the electives requirement
shall include at least two sequential electives in an area of
concentration or specialization, which may include career and
technical education and training.

E. The required number of standard units of credit may be
earned by enrolling in:

1. A public school if the individual meets the age
requirements;

2. A community college or other institution of higher
education;

3. An adult high school program; or
4. Correspondence, distance learning, and online courses.
F. Diploma candidates shall participate in GED preparation.
VA.R. Doc. No. R05-122; Filed February 1, 2005, 3:12 p.m.
L 4 4
TITLE 12. HEALTH

STATE BOARD OF HEALTH

Title of Regulation: 12 VAC 5-410. Regulations for the
Licensure of Hospitals in Virginia (amending 12 VAC 5-
410-10).

Statutory Authority: §§ 32.1-12 and 32.1-127 of the Code of
Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until April 22, 2005.

(See Calendar of Events section

for additional information)

Effective Date: May 9, 2005.

Agency Contact: Rene Cabral-Daniels, Director, Office of
Health Policy and Planning, Department of Health, 109
Governor Street, Richmond, VA 23219, telephone (804) 864-
7425, FAX (804) 864-7440, or e-mail
rene.cabraldaniels@vdh.virginia.gov.

Basis: Section 32.1-12 of the Code of Virginia provides that
the Board of Health may make, adopt, promulgate and
enforce such regulations and provide for reasonable variances
and exemptions therefrom as may be necessary to carry out
the provisions of Title 32.1 of the Code of Virginia and other
laws of the Commonwealth administered by it, the
commissioner or the department.

Section 32.1-127 of the Code of Virginia provides that the
regulations promulgated by the Board of Health to carry out
the provisions of Article 1 (§ 32.1-123 et seq.) of Chapter 5 of
Title 32.1 of the Code of Virginia, which relates to hospital and
nursing home licensure and inspection, shall be in substantial
conformity to the standards of health, hygiene, sanitation,
construction and safety as established and recognized by
medical and health care professionals and by specialists in
matters of public health and safety, including health and safety
standards established under provisions of Title XVIII and Title
XIX of the Social Security Act, and to the provisions of Article
2 (§ 32.1-138 et seq.) of Chapter 5 of Title 32.1 of the Code of
Virginia.

Following the 2000 census, the federal Office of Management
and Budget (OMB) reclassified a number of rural Virginia
counties as Metropolitan Statistical Areas (MSA). The MSA
reclassification was effective October 1, 2004. The Code of
Federal Regulations (CFR) has provisions for hospitals that
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wish to be reclassified as rural. One of the conditions of
reclassification is that the hospital be designated as a rural
hospital by state law or regulation (42 CFR 412.103(a)(2)).
However, the reclassification provisions only applied to
prospective payment hospitals, not to critical access hospitals
(CAH). In the “Changes to the Hospital Inpatient Prospective
Payment Systems and Fiscal Year 2005 Rates; Final Rule”
published in the August 11, 2004, Federal Register, the
Center for Medicare and Medicaid Services (CMS) revised 42
CFR 485.610 by adding a new paragraph (b)(3) to provide
special treatment for CAHs. Under the new paragraph, a CAH
that is located in a county that in FY 2004 was not part of an
MSA as defined by the OMB, but as of FY 2005 was included
as part of an MSA as a result of the most recent census data,
would nonetheless be considered to meet the rural location
requirement and could continue operating as a CAH from
October 1, 2004, until the earlier of the date on which the CAH
obtains a rural designation under 42 CFR 412.103(a)(2) or
December 31, 2005. The August 11 Federal Register notice
also amended 42 CFR 412.103 to clarify that such a CAH is
eligible for rural designation under that section.

Purpose: The Social Security Act distinguishes between
urban and rural hospitals for the purposes of reimbursement
from Medicare and Medicaid and for other purposes. "Rural"
is defined at § 1886(d)(2)(D) of the Act as outside of an area
designated by the Office of Management and Budget as a
metropolitan statistical area (MSA). The OMB designations
are based on the U.S. Census, changes to which in 2000
created new MSA designations for a number of rural counties
in Virginia. Virginia hospitals in counties formerly classified as
rural may lose federal benefits contingent on the rural
designation unless they are designated as rural in state
statute or regulation.

Rationale for Using Fast-Track Process: Critical access
hospitals in counties reclassified by the OMB as an MSA will
lose their federal status as CAHs unless they can cite a state
regulation or statute that classifies the hospital or the county
as rural before December 31, 2005. No such regulation or
statute currently exists in Virginia.

Substance: The proposed regulation will amend 12 VAC 5-
410-10 to include a definition of "rural hospital" and will ensure
that federal reclassification of rural areas to MSAs will not
have an adverse impact on Virginia hospitals that receive
federal benefits based on their rural classification.

Issues: The primary advantage to the public is that hospitals
in rural areas that have been reclassified as MSAs following
the 2000 census will continue to be able to receive federal
grant assistance for rural hospitals. These grants support
hospital operations and help ensure the financial viability of
rural hospitals. In regard to critical access hospitals, the
primary advantage to the community will be that the hospital
will not lose its CAH designation and thus will continue to
receive a higher reimbursement rate from Medicare than it
would if it were not a CAH. The higher reimbursement rate
will help ensure financial stability for the hospital. The
proposed regulation presents no known disadvantages to the
public.

The primary advantage to the Commonwealth is the financial
stability of rural hospitals that provide essential health care

services to Virginians in rural and medically underserved
areas of the Commonwealth. The proposed regulation
presents no known disadvantages to the Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB's
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed change
will add a definition for "rural hospital" to current regulations in
order to prevent some Virginia hospitals from losing their rural
designation for Medicare reimbursement purposes.

Estimated economic impact. Critical Access Hospitals (CAHs)
receive cost-based Medicare reimbursements, which are
higher than the prospective Medicare payments. By federal
statute, CAH hospitals must be located in rural areas. Thus,
the rural designation has significant revenue implications for
CAH hospitals serving Medicare patients. The federal Office of
Management and Budget (OMB) reclassified 19 rural Virginia
counties as Metropolitan Statistical Areas, effective October 1,
2004, based on the 2000 census. CAH Hospitals in
reclassified counties currently face the possibility of losing
their rural status and therefore their CAH designation if the
county in which they are located is not classified as rural as of
December 31, 2005. However, federal regulations (42 CFR
412.103 (a) (2)) allow these hospitals to maintain their rural
designations provided they are designated as a rural hospital
by state law or regulation. Originally, this federal provision
applied only to prospective payment hospitals and not to
critical access hospitals. In August 2004, Center for Medicare
and Medicaid services revised federal regulations (42 CFR
485.610 (b) (3)) to allow the critical access hospitals as well to
maintain their rural designations provided they are designated
as a rural hospital by state law or regulation. The purpose of
this action is to add a definition for rural hospitals so that
hospitals in affected counties including critical access
hospitals could maintain their rural designation and continue
to receive higher cost-based Medicare reimbursements.

According to Virginia Department of Health (VDH), only one
critical access hospital is currently facing the possibility of
losing its rural designation as a result of the OMB
reclassification. Medicare patients make up approximately
66% of the 1,085 total patients served in 2003 at this hospital.
Based on 2003 data, this hospital would lose approximately
26% of its Medicare revenues or approximately $1.7 million if
it were to lose its rural designation. This potential loss from
Medicare payments represents approximately 12% of its total
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patient revenues, which is significant. In fact, VDH believes
that such a significant revenue loss could lead to the closure
of this particular hospital. If a closure were to materialize, not
only 711 Medicare patients, but also approximately 374 other
patients would lose access to services offered by this hospital.
Additionally, approximately 164 employment positions at this
hospital would be lost. Thus, the proposed addition of the rural
hospital definition is expected to produce economic benefits in
terms of avoided loss of access to services and in terms of
avoided loss of employment positions. These two main
economic benefits could also provide other ancillary benefits
such as improved productivity as a result of maintaining
access to hospital services or avoided social costs as a result
of maintaining employment positions. Furthermore, as
Medicare is fully funded by the federal government, any loss
of Medicare revenues is a net loss for the Virginia economy
and is likely to result in a much larger negative impact through
the economic multiplier process.

In addition to the definitive impact on one critical access
hospital as discussed, the proposed change might also impact
other hospitals receiving federal grants under the Small Rural
Hospital Improvement Grant Program (SHIP). VDH notes that
the agency responsible for administering the CAH program,
the Health Resources and Services Administration (HRSA)
also is responsible for administering the SHIP program. The
SHIP program provides about $10,000 per SHIP hospital to be
used exclusively for patient safety programs, Health Insurance
Portability and Accountability Act compliance, and technical
capacity development for the submission of electronic claims
for prospective payment system payment. Thus, the proposed
rural hospital definition could accommodate an additional 20
hospitals and allow them to continue to participate in the SHIP
program. However, the possibility that the Center for Medicare
and Medicaid might provide a similar option for the additional
20 hospitals is no more than a speculation at this time.

Businesses and entities affected. The proposed change is
expected to affect only one critical access hospital. However,
there is chance that an additional 20 small federal grant
hospitals could be affected depending on the future regulatory
actions of HRSA.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth. However, the only
hospital expected to be definitely affected is located in
Pearisburg.

Projected impact on employment. The proposed change will
help one critical access hospital to avoid significant Medicare
revenue losses and consequently could avoid its closure. The
number of full time equivalent positions in this hospital was
164 in 2003. Even though some of the employees could find
jobs elsewhere if the hospital were closed, the net impact on
employment would be positive.

Effects on the use and value of private property. The
proposed regulations should not have an impact on the value
and use of real property. There should be a positive impact on
the asset value of the only hospital known to be affected as its
Medicare revenues would be maintained at their current

! This estimate is calculated based on the net patient revenue information
provided by Virginia Health Information.

levels. In addition, there could be a positive impact on the
asset value of an additional 20 Virginia small federal grant
hospitals if HRSA revises its regulations as anticipated.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: VDH concurs
substantially with the analysis prepared by DPB on this
proposed regulation.

Summary:

The amendment adds a definition of "rural hospital” to allow
hospitals in rural areas that have been reclassified by the
federal Office of Management and Budget as metropolitan
statistical areas following the 2000 census to continue to
receive federal grant assistance for rural hospitals.

12 VAC 5-410-10. Definitions.

As used in this chapter; the words and terms shall have
meanings respectively set forth unless the context clearly
requires a different meaning.

"Board" means the State Board of Health.

"Chief executive officer" means a job descriptive term used to
identify the individual appointed by the governing body to act
in its behalf in the overall management of the hospital. Job
tittes may include administrator, superintendent, director,
executive director, president, vice-president, and executive
vice-president.

"Commissioner" means the State Health Commissioner.

"Consultant" means one who provides services or advice upon
request.

"Department" means an organized section of the hospital.

"Direction" means authoritative policy or procedural guidance
for the accomplishment of a function or activity.

"Facilities" means building(s), equipment, and supplies
necessary for implementation of services by personnel.

"Full-time" means a 37-1/2 to 40 hour work week.

"General hospital" means institutions as defined by § 32.1-
123(1) of the Code of Virginia with an organized medical staff;
with permanent facilities that include inpatient beds; and with
medical services, including physician services, dentist
services and continuous nursing services, to provide
diagnosis and treatment for patients who have a variety of
medical and dental conditions which may require various
types of care, such as medical, surgical, and maternity.

"Home health care department/service/program" means a
formally structured organizational unit of the hospital which is
designed to provide health services to patients in their place of
residence and meets Part Il of the regulations adopted by the
board for the licensure of home health agencies in Virginia.

"Licensing agency" means the State Department of Health.

"Medical" means pertaining to or dealing with the healing art
and the science of medicine.

"Nursing care unit" means an organized jurisdiction of nursing
service in which nursing services are provided on a
continuous basis.

Volume 21, Issue 12

Monday, February 21, 2005

1561



Fast-Track Regulations

"Nursing home" means an institution or any identifiable
component of any institution as defined by § 32.1-123(2) of
the Code of Virginia with permanent facilities that include
inpatient beds and whose primary function is the provision, on
a continuing basis, of nursing and health related services for
the treatment of patients who may require various types of
long term care, such as skilled care and intermediate care.

"Nursing services" means patient care services pertaining to
the curative, palliative, restorative, or preventive aspects of
nursing that are prepared or supervised by a registered nurse.

"Office" means the Office of Health Facilities Regulation of the
Department of Health.

"Organized" means administratively and functionally
structured.

"Organized medical staff" means a formal organization of
physicians and dentists with the delegated responsibility and
authority to maintain proper standards of medical care and to
plan for continued betterment of that care.

"Outpatient hospital" means institutions as defined by § 32.1-
123(1) of the Code of Virginia which primarily provide facilities
for the performance of surgical procedures on outpatients.
Such patients may require treatment in a medical environment
exceeding the normal capability found in a physician's office,
but do not require inpatient hospitalization. Outpatient abortion
clinics are deemed a category of outpatient hospitals.

"Ownership/person” means any individual, partnership,
association,  trust, corporation, municipality, county,
governmental agency, or any other legal or commercial entity
which owns or controls the physical facilities and/or manages
or operates a hospital.

"Rural hospital" means any general hospital in a county
classified by the federal Office of Management and Budget
(OMB) as rural, any hospital designated as a critical access
hospital, any general hospital that is eligible to receive funds
under the federal Small Rural Hospital Improvement Grant
Program, or any general hospital that notifies the
commissioner of its desire to retain its rural status when that
hospital is in a county reclassified by the OMB as a
metropolitan statistical area as of June 6, 2003.

"Service" means a functional division of the hospital. Also
used to indicate the delivery of care.

"Special hospital" means institutions as defined by § 32.1-
123(1) of the Code of Virginia which provide care for a
specialized group of patients or limit admissions to provide
diagnosis and treatment for patients who have specific
conditions (e.g., tuberculosis, orthopedic, pediatric, maternity).

"Special care unit" means an appropriately equipped area of
the hospital where there is a concentration of physicians,
nurses, and others who have special skills and experience to
provide optimal medical care for patients assigned to the unit.

"Staff privileges" means authority to render medical care in the
granting institution within well-defined limits, based on the
individual's  professional license and the individual's
experience, competence, ability and judgment.

"Unit" means a functional division or facility of the hospital.

VA.R. Doc. No. R05-115; Filed January 27, 2005, 1:51 p.m.
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TITLE 4. CONSERVATION AND NATURAL
RESOURCES

MARINE RESOURCES COMMISSION

Title of Regulation: 4 VAC 20-720. Pertaining to Restrictions
on Oyster Harvest (amending 4 VAC 20-720-10, 4 VAC 20-
720-20, 4 VAC 20-720-40, 4 VAC 20-720-50, 4 VAC 20-720-
60 and 4 VAC 20-720-110).

Statutory Authority: §§ 28.2-201, 28.2-507 and 28.2-518 of the
Code of Virginia.

Effective Dates: February 1, 2005, through February 28, 2005.

Agency Contact: Katherine Leonard, Marine Resources
Commission, 2600 Washington Avenue, 3rd Floor, Newport
News, VA 23607, telephone (757) 247-2120, FAX (757) 247-
2002 or e-mail kathy.leonard@mrc.virginia.gov.

Summary:

The amendments establish a boundary line at the mouth of
the Nansemond River for the James River Hand Scrape
Area; eliminate minimum teeth spacing of three inches for
the standard oyster dredge; and extend the public oyster
harvest oyster season in the Rappahannock River Hand
Scrape Area, the Rappahannock River Drumming Ground
Hand Scrape Area, the Rappahannock River Temples Bay
Hand Scrape Area, and the Thomas Rock Hand Scrape
Area.

4 VAC 20-720-10. Purpose.

The purpose of this emergency chapter is to protect and
conserve Virginia's oyster resource and promote the
preservation of oyster broodstock, which has been depleted
by disease, harvesting, and natural disasters.

4 VAC 20-720-20. Definitions.

The following words and terms when used in this emergency
chapter shall have the following meanings unless the context
clearly indicates otherwise:

"Blackberry Hangs Hand Scrape Area" means the area in
Public Ground No. 118 in the Upper Chesapeake Bay, south
from the Smith Point Light to the Great Wicomico Light.

"Deep Rock Patent Tong Area" means the area described as
follows: starting at Cherry Point, Gwynns Island, thence
northeast to G"1P" along the south side of the channel to
Piankatank River; thence east-southeast to G"1R"; thence
southwest to Sandy Point, Gwynns Island, North of Hole-in
the-Wall (see map).

"Deep Water Shoal State Replenishment Seed Area (DWS)"
in the James River (574.66 Acres) means the areas beginning
at a point approximately 530 feet west of Deep Water Shoal
Light, said point being Corner 1 as located by Virginia State
Plane Coordinates, South Zone, NAD 1927, north 302,280.00,
east 2,542,360.00; thence north azimuth 30°49'59", 4,506.99
feet to Corner 2, north 306,150.00, east 2,544,670.00; thence
north azimuth 135°08'57", 5,430.60 feet to Corner 3, north
302,300.00, east 2,548,500.00; thence north azimuth

212°13'54", 3,487.42 feet to Corner 4, north 299,350.00, east
2,546,640.00; thence north azimuth 269°10'16", 2,765.29 feet
to Corner 5, north 299,310.00, east 2,543,875.00; thence
north azimuth 332°58'26", 3,334.09 feet to Corner 1, being the
point of beginning.

"Great Wicomico River Hand Scrape Area" means that area of
a line drawn from Sandy Point to Cockrell Point.

"Hand scrape" means any device or instrument with a
catching bar having an inside measurement of no more than
22 inches, which is used or usable for the purpose of
extracting or removing shellfish from a water bottom or the
bed of a body of water.

"James River Hand Scrape Area" means that-area those
public oyster grounds of the James River west of the Monitor
and Merrimac Bridge Tunnel and northeast of the Mills E.
Godwin/Nansemond River Bridge (Route 17) to the James
River Bridge (Route 17).

"Pocomoke and Tangier Sounds Management Area (PTSMA)"
means the area as defined in § 28.2-524 of the Code of
Virginia.

"Pocomoke Sound" means that area northeast from a line
from Beach Island Light to the house on the Great Fox Island.

"Public oyster ground" means all those grounds defined in §
28.2-551 of the Code of Virginia, all ground set aside as public
oyster ground by court order, and all ground set aside as
public oyster ground by order of the Marine Resources
Commission.

"Rappahannock River Drumming Ground Hand Scrape Area"
means that portion of the Rappahannock and Corrotoman
River, west of the Route 3 bridge (Norris Bridge), and north of
a line from the center of the Route 3 bridge (Norris Bridge)
following westward along the channel to Towles Point at Buoy
"R6," excluding the Corrotoman River north of a line from Balls
Point to Corrotoman Point. (See map.)

"Rappahannock River Hand Scrape Area" means that area
including all public grounds between a line extending from the
eastern-most point of Long Point thence in an easterly
direction to flashing red buoy #8; thence due east to Rogue
Point, upriver to a line extending from Tarpley Point; thence in
a southwesterly direction to flashing green buoy #13; thence
south-southwesterly to Jones Point. (See map.)

"Rappahannock River Temples Bay Hand Scrape Area"
means that area in the Rappahannock River, west of the
Route 3 bridge (Norris Bridge) and south of a line drawn from
the center of the Route 3 bridge (Norris Bridge) upriver to
Towles Point continuing the line upriver to red buoy #8; thence
across to the southside of the river to Long Point, thence back
to the Route 3 bridge (Norris Bridge) along the southern
shoreline. (See map.)

"Standard oyster dredge" means any device or instrument
having a maximum weight of 150 pounds with attachments,
maximum width of 50 inches; and maximum tooth length of

four inches;and-minimum-teeth-spacing-of three-inches.

"Tangier Sound" means that area from Tangier Light North to
the Maryland-Virginia line (red buoy #6).
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"Tangier Sound Hand Tong Area" means that area in the
PTSMA south and west of a line from Fishbone Island thence
southeast to bell buoy #5, thence south southwest to buoy #3
(such area to include all of Public Ground 3 and Flat Rock)
and shall be a hand tong area only (see map) and Cod Harbor
(approximately 1,124 acres) beginning at a point of East Point
Marsh, said point having the Virginia state coordinates, south
section, coordinates of north 555,414.89, east 2,730,388.85;
thence south 79°59', east 2,260 feet to a line designating the
western extent of the PTSMA as described in § 28.2-524 of
the Code of Virginia; thence south 10°16', west 2,800 feet;
thence south 28°46', west 8,500 feet to a point on Sand Spit,
position north 545,131.78, east, 2,728,014.94; thence along
the mean low water line of Cod Harbor in a west, north and
northeast direction crossing Canton Creek and Mailboat
Harbor from headland to headland to the point of beginning.
(See map.)

"Thomas Rock Hand Scrape Area" means an area in the
James River with an eastern boundary being the James River,
Route 17 bridge and a western boundary being a line drawn
from the south side of the river at Rainbow Farm Point; thence
to the channel buoy green #5; and thence to Blunt Point on
the north side of the river.

"Unassigned ground" means all grounds other than public
oyster ground as defined by this emergency chapter and
which have not been set aside or assigned by lease, permit,
or easement by the Marine Resources Commission.

"York River Hand Scrape Area" means an area above the
Route 17 or Coleman Bridge in Public Ground No. 30, along
the north side of the river, to just above Aberdeen Creek.

4 VAC 20-720-40. Open season and areas.

The lawful seasons and areas for the harvest of oysters from
the public oyster grounds and unassigned grounds are as
follows:

1. James River Seed Area, including the Deep Water Shoal
State Replenishment Seed Area and James River Jail
Island and Point of Shoals Clean Cull Areas: October 1,
2004, through April 30, 2005.

2. Seaside of Eastern Shore: for clean cull oysters only,
November 1, 2004, through January 31, 2005.

3. The Rappahannock River Hand Scrape Area; the
Rappahannock River Drumming Ground Hand Scrape Area;
the Rappahannock River Temples Bay Hand Scrape Area:
October 15, 2004, through January 15, 2005, and February
1, 2005, through March 31, 2005.

4. That area of the Rappahannock River, west of the line
drawn from Tarpley Point to green buoy #13 to Jones Point
and the area of the Corrotoman River, north of the line
drawn from Balls Point to Corrotoman Point; that area of the
Nomini and Lower Machodoc Rivers to the Virginia-
Maryland state line (PRV6A to PRV6B; and PRV5A to
PRVS5C, respectively); that area of the Coan River to the
Virginia-Maryland state line (PRV1A to PRV1B), except for
that area above a line from Walnut Point (Survey Station
Walnut) to Stephens Point (Survey Station Arthur); that area
of the Yeocomico River inside Public Grounds 102, 104,
107, 112 and 113; that area of the Piankatank River, west of

the Route 3 bridge; and Little Wicomico River: October 15,
2004, through January 15, 2005.

5. The following areas of the PTSMA in Tangier Sound,
from Tangier Light north to the Maryland-Virginia Line (red
buoy #6) and in the Pocomoke Sound, northeast from a line
from Beach Island Light to the house on the Great Fox
Island, excluding the Tangier Sound Hand Tong Areas:
December 1, 2004, through February 28, 2005.

6. Great Wicomico River Hand Scrape Area and James
River Hand Scrape Area: February 1, 2005, through March
31, 2005.

7. Thomas—Rock—Hand-Serape-Area; Upper Chesapeake
Bay, Blackberry Hangs Hand Scrape Area and in the York
River Hand Scrape Area: December 1, 2004, through
January 31, 2005. Thomas Rock Hand Scrape Area:
December 1, 2004, through March 31, 2005.

8. Lower Chesapeake Bay, Deep Rock Patent Tong Area:
February 1, 2005, through March 31, 2005.

4 VAC 20-720-50. Closed harvest season and areas.

It shall be unlawful for any person to harvest oysters from the
following areas during the specified periods:

1. All public oyster grounds and unassigned grounds in the
Chesapeake Bay and its tributaries, including the tributaries
of the Potomac River, except those areas listed in 4 VAC
20-720-40, are closed: October 1, 2004, through September
30, 2005.

2. James River Seed Area, including the Deep Water Shoal
State Replenishment Seed Area and the James River Jalil
Island and Point of Shoals Clean Cull Areas: May 1, 2005,
through September 30, 2005.

3. All public oyster grounds and unassigned grounds on the
Seaside of Eastern Shore: for clean cull oysters, October 1,
2004, through October 31, 2004, and February 1, 2005,
through September 30, 2005, and for seed oysters, all year.
Oyster harvest from leased oyster ground and fee simple
oyster ground shall require a permit from the Marine
Resources Commission as set forth in 4 VAC 20-720-90.

4. That area of the Rappahannock River west of the line
drawn from Tarpley Point to green buoy #13 to Jones Point;
the area of the Corrotoman River, north of the line drawn
from Balls Point to Corrotoman Point; the-Rappahanneck
Ri Hand—S ; R ; R 0 ;
Grouhrd—Handscrape—Area—theRappahannock—River
- that area of the Nomini
and Lower Machodoc Rivers to the Virginia-Maryland state
line; that area of the Coan River to the Virginia-Maryland
state line, except for above a line from Walnut Point to
Stephens Point; that area of the Piankatank River west of
the Route 3 bridge; and that area of the Yeocomico River
inside Public Grounds 102, 104, 107, 112 and 113; and
Little Wicomico River: October 1, 2004, through October 14,
2004, and January 16, 2005, through September 30, 2005.
The Rappahannock River Hand Scrape Area, the
Rappahannock River Temples Bay Hand Scrape Area, and
the Rappahannock River Drumming Ground Hand Scrape
Area: October 1, 2004, through October 14, 2004, and
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January 16, 2005, through January 31, 2005, and April 1,
2005, through September 30, 2005.

5. The following areas of the PTSMA: in Tangier, from
Tangier Light north to the Maryland-Virginia line, and in the
area of the PTSMA in the Pocomoke Sound, northeast from
a line from Beach Island Light to the house on the Great
Fox Island: October 1, 2004, through November 30, 2004,
and March 1, 2005, through September 30, 2005.

6. Great Wicomico River Hand Scrape Area and the James
River Hand Scrape Area: October 1, 2004, through January
31, 2005, and April 1, 2005, through September 30, 2005.

7. The Thomas—Rock—Hand—Serape—Area; Upper
Chesapeake Bay, Blackberry Hangs Hand Scrape Area and
the York River Hand Scrape Area: October 1, 2004, through
November 30, 2004, and February 1, 2005, through
September 30, 2005. The Thomas Rock Hand Scrape Area:
October 1, 2004, through November 30, 2004, and April 1,
2005, through September 30, 2005.

8. Lower Chesapeake Bay, Deep Rock Patent Tong Area:
October 1, 2004, through January 31, 2005, and April 1,
2005, through September 30, 2005.

4 VAC 20-720-60. Day and time limit.

A. It shall be unlawful to take, catch or possess oysters on
Saturday and Sunday from the public oyster grounds or
unassigned grounds in the waters of the Commonwealth of
Virginia, except that this provision shall not apply to any
person harvesting no more than one bushel per day by hand
for household use only during the season when the public
oyster grounds or unassigned grounds are legally open for
harvest. The presence of any gear normally associated with
the harvesting of oysters on board the boat or other vehicle
used during any harvesting under this exception shall be
prima facie evidence of violation of this emergency chapter.

B. It shall be unlawful for any person to harvest or attempt to
harvest oysters prior to sunrise or after 2 p.m. from the areas
described in subdivisions 1 and 3 through 8 of 4 VAC 20-720-
40.

C. It shall be unlawful for a boat with an oyster dredge aboard
to leave the dock until one hour before sunrise or return to the
dock after sunset.

D. It shall be unlawful for a boat with a hand scrape aboard to
leave the dock until one-half hour before sunrise or return to
the dock after sunset.

4 VAC 20-720-110. Penalty.

A. As set forth in § 28.2-903 of the Code of Virginia, any
person violating any provision of this emergency chapter shall
be guilty of a Class 3 misdemeanor and a second or
subsequent violation of any provision of this emergency
chapter committed by the same person within 12 months of a
prior violation is a Class 1 misdemeanor.

B. In addition to the penalty prescribed by law, any person
violating the provisions of this emergency chapter shall return
all oysters in possession to the water, shall cease harvesting

on that day, and all harvesting apparatus shall be subject to
seizure.

VA.R. Doc. No. R05-121; Filed January 31, 2005, 11:25 a.m.
L 2 L 2
TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Titles of Regulations: 12 VAC 30-50. Amount, Duration, and
Scope of Medical and Remedial Care Services (amending
12 VAC 30-50-490).

12 VAC 30-120. Waivered Services (amending 12 VAC 30-
120-700, 12 VAC 30-120-710, 12 VAC 30-120-720, 12 VAC
30-120-730, 12 VAC 30-120-740, 12 VAC 30-120-750,
12 VAC 30-120-752, 12 VAC 30-120-753, 12 VAC 30-120-
754, 12 VAC 30-120-756, 12 VAC 30-120-758, 12 VAC 30-
120-760, 12 VAC 30-120-762, 12 VAC 30-120-764, 12 VAC
30-120-766, 12 VAC 30-120-768, 12 VAC 30-120-770,
12 VAC 30-120-772, 12 VAC 30-120-774, 12 VAC 30-120-
776; and repealing 12 VAC 30-120-780 and 12 VAC 30-120-
790).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of
Virginia.

Effective Dates: February 1, 2005, through January 31, 2006.

Agency Contact: Suzanne Klaas, Division of Long-Term Care
and Quality Assurance, Department of Medical Assistance
Services, 600 East Broad Street, Suite 1300, Richmond, VA
23219, telephone (804) 225-4239, FAX (804) 786-1680, or
e-mail Suzanne.Klaas@dmas.virginia.gov.

Preamble:

Section 2.2-4011 of the Administrative Process Act states
that an emergency situation is (i) a situation involving an
imminent threat to public health or safety or (ii) a situation in
which Virginia statutory law, the Virginia appropriation act,
or federal law requires that a regulation shall be effective in
280 days or less from its enactment, or in which federal
regulation requires a regulation to take effect no later than
280 days from its effective date.

This regulatory action qualifies as an emergency because it
is responding to a mandate in the 2004 Virginia
Appropriations Act (ltem 326.W) that "Contingent upon
approval by the Centers for Medicare and Medicaid
Services (CMS) to implement the renewal of the Individual
and Family Developmental Disabilities Support Waiver as
developed by the Department and stakeholders, the
Department of Medical Assistance Services shall
promulgate emergency regulations to implement this
amendment within 280 days or less from the enactment
date of this act. The department shall implement the
necessary regulatory changes to be consistent with federal
approval of the waiver application renewal." CMS approved
the renewal of the IFDDS Waiver in February 2004. The
approval included suggested changes to the waiver that are
included in this emergency regulation.
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The Individual and Family Developmental Disabilities
Support (IFDDS) Waiver regulations were revised to (i)
provide clarity and guidance to providers and other
stakeholders; (ii) conform to the IFDDS Waiver renewal
application as approved by CMS in February of 2004; (iii)
comply with Department of Mental Health, Mental
Retardation, and Substance Abuse Services (DMHMRSAS)
and Department of Social Services (DSS) provider licensing
standards; (iv) follow recommendations made by the Office
of the Attorney General; and (v) support individual choice.
Throughout this document there are several references
made to regulation language changes made "to be
consistent with the MR Waiver." In most cases this is a
reference to changing language to conform it to MR Waiver
language concerning the same issue in both waivers. In
other cases changes were made to conform IFDDS
procedures to match the same process already being
carried out in the MR waiver.

12VAC 30-50-490. Case
inati for individuals
disabilities, including autism.

A. Target group. Medicaid-eligible reeipients individuals with
related conditions who are six years of age and older and who

are eligible—to—receive on the waiting list or are receiving

services under the Individual and Family Developmental
Disabilities Support (IFDDS) Waiver.

management
with

{support

developmental

1. An active client for case management shall mean an
individual for whom there is a plan of care in effect that
requires regular direct or client-related contacts or
communication or activity with the client, family, service
providers, significant others and others including at least
one face-to-face contact every 90 days. Billing can be
submitted for an active client only for months in which direct
or client-related contacts, activity or communications occur.

2. The unit of service is one month. There shall be no
maximum service limits for case management services
except case management services for individuals residing in
institutions or medical facilities. For these individuals,
reimbursement for case management for institutionalized
individuals may be billed for no more than two months in a
twelve month cycle.

B. Services will be provided in the entire state.

C. Services are not comparable in amount, duration, and
scope. Authority of § 1915(g)(1) of the Social Security Act
(Act) is invoked to provide services without regard to the
requirements of § 1902(a)(10)(B) of the Act.

D. Definition of services. Support—coordination Case
management services will be provided for recipients Medicaid
eligible individuals with related conditions who are on the
waiting list for or participants in the home and community-

based care IFDDS Waiver. Suppert—ceordination Case

management services to be provided include:

1. Assessment and planning services, to include developing
a consumer service plan (does not include performing
medical and psychiatric assessment but does include
referral for such assessments);

2. Linking the reeipient individual to services and supports
specified in the consumer service plan;

3. Assisting the reeipient individual directly for the purpose
of locating, developing, or obtaining needed services and
resources;

4. Coordinating services with other agencies and providers
involved with the recipient individual,

5. Enhancing community integration by contacting other
entities to arrange community access and involvement,
including opportunities to learn community living skills and
use vocational, civic, and recreational services;

6. Making collateral contacts with the reeipient's individual's
significant others to promote implementation of the service
plan and community adjustment;

7. Following up and monitoring to assess ongoing progress
and ensure services are delivered;

8. Education and counseling that guides the recipient
individual and develops a supportive relationship that
promotes the service plan; and

9. Benefits counseling.

E. Qualifications of providers. In addition to meeting the
general conditions and requirements for home and
community-based care participating providers as specified in
12VAC 30-120-730 and 12VAC 30-120-740, specific
provider qualifications are:

1. To qualify as a provider of services through DMAS for

IFDDS Waiver suppert-coerdination case management, the

service provider must meet these criteria:

a. Have the administrative and financial management
capacity to meet state and federal requirements;

b. Have the ability to document and maintain recipient
case records in accordance with state and federal
requirements; and

c. Be eertified enrolled as an IFDDS suppert-coerdination

case management agency by DMAS.

2. Providers may bill for Medicaid suppert-coerdination case

management only when the services are provided by
qualified suppert-coordinators case managers. The support
coordinator case manager must possess a combination of
developmental disability work experience or relevant
education, which indicates that the individual possesses the
following knowledge, skills, and abilities, at the entry level.
These must be documented or observable in the application
form or supporting documentation or in the interview (with
appropriate documentation).

a. Knowledge of:

(1) The definition, causes, and program philosophy of
developmental disabilities;

(2) Treatment modalities and intervention techniques,
such as behavior management, independent living
skills, training, supportive counseling, family education,
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crisis intervention, discharge planning and service
coordination;

(3) Different types of assessments and their uses in
program planning;

(4) Reeipients Individuals' rights;

(5) Local service delivery systems, including support
services;

(6) Types of developmental disability programs and
services;

(7) Effective oral, written, and
communication principles and techniques;

interpersonal

(8) General principles of record documentation; and

(9) The service planning process and the major
components of a service plan.

b. Skills in:
(1) Interviewing;

(2) Negotiating with reeipients individuals and service
providers;

(3) Observing, recording, and reporting behaviors;

(4) Identifying and documenting a—recipients an
individual's needs for resources, services, and other
assistance;

(5) Identifying services within the established service
system to meet the reeipient's individual's needs;

(6) Coordinating the provision of services by diverse
public and private providers;

(7) Analyzing and planning for the service needs of
developmentally disabled persons;

(8) Formulating, writing, and implementing recipient
individual-specific individual service plans to promote
goal attainment for recipients with developmental
disabilities; and

(9) Using assessment tools.
c. Abilities to:

(1) Demonstrate a positive regard for recipients
individuals and their families (e.g., treating-recipients-as
individuals; allowing risk taking, avoiding stereotypes of
developmentally disabled people, respecting reeipients’
individuals' and families' privacy, believing recipients
individuals can grow);

(2) Be persistent and remain objective;

(3) Work as a team member, maintaining effective
inter- and intra-agency working relationships;

(4) Work independently, performing positive duties
under general supervision;

(5) Communicate effectively, orally and in writing; and

(6) Establish and maintain
relationships.

ongoing supportive

3. In addition, case managers who enroll with DMAS to
provide case management services after the effective date
of these regulations must possess a minimum of an
undergraduate degree in a human services field. Providers
who currently have a Medicaid participation agreement to
provide case management may continue to provide case
management using the KSA requirements in the previous
application.

4. Case managers who are employed by an organization
must receive supervision within the same organization.
Case managers who are self-employed must obtain one
hour of documented supervision every three months when
the case manager has active cases. The individual who
provides the supervision to the case manager must have a
Masters’ level degree in a human services field and/or have
five years of satisfactory experience in the field working with
individuals with related conditions as defined in 42 CFR
435.1009. A case management provider cannot supervise
another case management provider.

5. Case managers must complete 8 hours of training
annually in one or a combination of the areas described in
the Knowledge, Skills and Abilities (KSA). Case managers
must have documentation to demonstrate training is
completed. The documentation must be maintained by the
case manager for the purposes of utilization review.

6. Parents, spouses, or any person living with the individual
may not provide direct case management services for their
child, spouse or the individual with whom they live or be
employed by a company that provides case management
for their child, spouse, or the individual with whom they live.

7. A case manager may provide services facilitation
services. In these cases, the case manager must meet all
the case management provider requirements as well as the
service facilitation provider requirements. Individuals and
family/caregivers have the right to choose whether the case
manager may provide services facilitation or to have a
separate services facilitator. If case managers are not a
service facilitation provider, the case manager must assist
the individual and family/caregiver to locate an available
services facilitator.

F. The state assures that the provision of case management

{suppert-coordination) services will not restrict an individual's
free choice of providers in violation of § 1902(a)(23) of the Act.

1. Eligible recipients will have free choice of the providers of

support-coordination case management services.

2. Eligible recipients will have free choice of the providers of
other medical care under the plan.

G. Payment for case management {suppert—coordination)

services under the plan does not duplicate payments made to
public agencies or private entities under other program
authorities for this same purpose.
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12 VAC 30-120-700. Definitions.

"Activities of daily living (ADL)" means personal care tasks,
e.g., bathing, dressing, toileting, transferring, and
eating/feeding.  A—reecipient's An individual's degree of
independence in performing these activities is a part of
determining appropriate level of care and services.

"Appeal” means the process used to challenge adverse
actions regarding services, benefits, and reimbursement
provided by Medicaid pursuant to 12 VAC 30-110 and 12 VAC
30-20-500 through 12 VAC 30-20-560.

"Assistive technology" means specialized medical equipment
and supplies including those devices, controls, or appliances
specified in the consumer—service plan of care but not
available under the State Plan for Medical Assistance that
enable recipients individuals to increase their abilities to
perform activities of daily living, er and to perceive, control, or
communicate with the environment in which they live or that
are necessary to their the proper functioning of the specialized
equipment.

FeqH#e—the—level—ef—eaFe—prewded—m—an—lGFA\AR a var/ety of

home and community-based services reimbursed by DMAS as
authorized under a § 1915(c) waiver designed to offer

individuals an alternative to institutionalization. Individuals
may be preauthorized to receive one or more of these
services either solely or in combination, based on the
documented need for the service or services to avoid ICF/MR
placement.

"Community Services Board" or "CSB" means the local
agency established by a city or county or combination of
counties or cities, or cities and counties, under § 37.1-194 et
seq. of the Code of Virginia, that plans, provides, and
evaluates mental health, mental retardation, and substance
abuse services in the jurisdiction or jurisdictions it serves.

"Companion aide" means, for the purpose of these

regulations, a demestic—servant—who—is—also—exempt—from
workers'—compensation person who provides companion

services.

"Companion services" means nonmedical care, supervision
and socialization, provided to a functionally or cognitively
impaired adult age 18 and older. The provision of companion
services does not entail hands-on nursing care and is
provided
consumer—serviee plan of care.

in accordance with a therapeutic goal in the
Fhis—shall-net-be-the-sole

"Behavioral health authority" or "BHA" means the local
agency, established by a city or county or a combination of
counties or cities or cities and counties under § 37.1-194 et
seq. of the Code of Virginia, that plans, provides, and
evaluates mental health, mental retardation, and substance
abuse services in the jurisdiction or jurisdictions it serves.

"CARF" means the Rehabilitation Accreditation Commission,
formerly known as the Commission on Accreditation of
Rehabilitation Facilities.

"Case management” means services as defined in 12 VAC
30-50-490.

"Case manager" means the—individual—on—behalf—ofthe

Ass&stanee—Semes—Q—VAG—%@-é@Aé@ the provider of case
management services as defined in 12 VAC 30-50-490.

"Centers for Medicare and Medicaid Services" or "CMS"
means the unit of the federal Department of Health and
Human Services that administers the Medicare and Medicaid
programs.

"Community-based care waiver services or walver services"

"Consumer-directed employee" means, for purposes of these

regulations, a person who provides consumer-directed
services, personal care, companion services and/or respite
care, who is also exempt from workers’ compensation.

"Consumer-directed  services" means personal care,
companion services and/or respite care services where the
individual or family/caregiver is responsible for hiring, training,
supervising, and firing of the employee or employees.

"Consumer-directed (CD) services facilitator" means the
provider ecentracted—by enrolled with DMAS that who is
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responsible for ensuring-development-and-menitoring—of-the

GSP; management training; and review activities as required
by DMAS for attendant-eare; consumer-directed eempanion
care,-and-consumer-directed-respite-care services.

"Crisis stabilization" means direct intervention te for persons

with developmental—disabilities related conditions who are

experiencing serious psychiatric or behavioral preblems
challenges, or both, that jeopardize their current community
living situation. This service must provide temporary intensive
services and supports that avert emergency psychiatric
hospitalization or institutional placement or prevent other out-
of-home placement. This service shall be designed to
stabilize reeipients individuals and strengthen the current
living situations so that reeipients—ean individuals may be
maintained in the community during and beyond the crisis
period.

"Current functional status" means reeipients' an individual's
degree of dependency in performing activities of daily living.

"DMAS"
Services.

"DMAS staff" means individuals DMAS employees who
perform utilization review, recommendation-of preauthorization

for preauthorize service type and intensity, provide technical
assistance, and review of recipient individual level of care
criteria.

"DMHMRSAS" means the Department of Mental Health,
Mental Retardation and Substance Abuse Services.

means the Department of Medical Assistance

"DRS" means the Department of Rehabilitative Services.
"DSS" means the Department of Social Services.

"Day support" means training in intellectual, sensory, motor,
and affective social development including awareness skills,
sensory stimulation, use of appropriate behaviors and social
skills, learning and problem solving, communication and self
care, physical development, services and support activities.
These services take place outside of the individual’'s
home/residence.

"Direct marketing" means either (i) conducting directly or
indirectly door-to-door, telephonic, or other "cold call"
marketing of services at residences and provider sites; (ii)
mailing directly; (iii) paying "finders’ fees"; (iv) offering financial
incentives, rewards, gifts, or special opportunities to eligible
individuals or family/caregivers as inducements to use the
providers' services; (v) continuous, periodic marketing
activities to the same prospective individual or
family/caregiver, for example, monthly, quarterly, or annual
giveaways as inducements to use the providers' services; or
(vi) engaging in marketing activities that offer potential

customers rebates or discounts in conjunction with the use of
the providers' services or other benefits as a means of
influencing the individual’s or family/caregiver’s use of the
providers' services.

"Entrepreneurial model" means a small business employing
eight or fewer individuals with disabilities on a shift and may
involve interactions with the public and coworkers with
disabilities.

"Environmental modifications" means physical adaptations to
a house, place of residence, primary vehicle or work site,
when the work site modification exceeds reasonable
accommodation requirements of the Americans with
Disabilities Act, necessary to ensure reeipients' individuals'
health and safety or enable functioning with greater
independence when the adaptation is not being used to bring
a substandard dwelling up to minimum habitation standards
and is of direct medical or remedial benefit to recipients
individuals.

"EPSDT" means the Early Periodic Screening, Diagnosis and
Treatment program administered by DMAS for children under
the age of 21 according to federal guidelines which prescribe
specific preventive and treatment services for Medicaid-
eligible children as defined in 12 VAC 30-50-130.

"Face-to-face visit" means the case manager or service
provider must meet with the individual in person.

"Family/caregiver training" means training and counseling
services provided to families or caregivers of reeipients
individuals receiving services in the IFDDS Waiver.

"Fiscal agent" means an agency-or-organization-contracted-by
DMAS-to-handle entity handling employment, payroll, and tax

responsibilities on behalf of reeipients individuals who are
receiving consumer-directed attendant——respite,——and
companien services.

"Home" means, for purposes of the IFDDS Waiver, an
apartment or single family dwelling in which no more than two
individuals who require services live with the exception of
siblings living in the same dwelling with family. This does not
include an assisted living facility or group home.

"Home and community-based eare waiver services" means a
variety of in-home and community-based services reimbursed
by DMAS as authorized under a § 1915(c) waiver designed to
offer reeipients individuals an alternative to institutionalization.
Reeipients Individuals may be preauthorized to receive one or
more of these services either solely or in combination, based
on the documented need for the service or services to avoid
ICF/MR placement.

"ICF/MR" means a facility or distinct part of a facility certified
as meeting the federal cetrtification regulations for an
Intermediate Care Facility for the Mentally Retarded and
persons with related conditions. These facilities must address
the residents’ total needs including physical, intellectual,
social, emotional, and habilitation. An ICF/MR must provide
active treatment, as that term is defined in 42 CFR
483.440(a).
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"IFDDS Waiver" means the Individual
Developmental Disabilities Support Waiver.

and Family

"IFDDS screening team" means the persons employed by the
entity under contract with DMAS who are responsible for
performing level of care screenings for the IFDDS Waiver.

"In-home residential support services" means support

provided primarily in the developmentally-disabled-recipient's

individual's home, which includes training, assistance, and
specialized supervision in—enabling fo enable the recipient
individual to maintain or improve his health; assisting in
performing reeipient individual care tasks; training in activities
of daily living; training and use of community resources;
providing life skills training; and adapting behavior to
community and home-like environments.

"Instrumental activities of daily living (IADL)" means seciat

tasks—(e-g meal preparation, shopping, housekeeping,

laundry, money management). A—recipient's—degree—of

independence—in—performing—these—activities —is—part—of
o " Lof oo

"Mental retardation" or "MR" means, a disability as defined by
the American Association on Mental Retardation (AAMR);

"Part|C|pat|ng prowder“ means an mstﬁuﬂen—faem%y—ageney—

entity that meets the
standards and reqwrements set forth by DMAS, and has a
current, signed eentraet provider participation agreement with
DMAS.

. I ; | ; Workers'
Compensation:

"Pend" means delaying the consideration of an individual’s
request for authorization of services until all required
information is received by DMAS.

"Personal care ageney provider' means a participating
provider that renders services desighed to prevent or reduce
inappropriate institutional care by providing eligible recipients
individuals with personal care aides whe fo provide personal
care services.

"Personal care services" means long-term maintenance or
support services necessary to enable recipients individuals to
remain in or return to the community rather than enter an
Intermediate Care Facility for the Mentally Retarded.
Personal care services include assistance with activities of

daily living, nutritional—suppert,—and—the—environmental
mairtenance-necessary-for recipients-to-remainintheirhomes
and—in—the—community instrumental activities of daily living,

access to the community, medication or other medical needs,
and monitoring health status and physical condition. This
does not include skilled nursing services with the exception of
Skilled nursing tasks that may be delegated in accordance
with 18 VAC 90-20-420 through 18 VAC 90-20-460.

Person-centered planning” means a process, directed by the
family or the individual with long term care needs, intended to
identify the strengths, capacities, preferences, needs and
desired outcomes of the individual.

"Personal emergency response system (PERS)" is an
electronic device that enables certain reeipients individuals at
high risk of institutionalization to secure help in an emergency.
PERS services are limited to those recipients individuals who
live alone or are alone for significant parts of the day and who
have no regular caregiver for extended periods of time, and
who would otherwise require extensive routine supervision.

"Plan of care" means a document developed by the individual
or family/caregiver and the individual’'s case manager
addressing all needs of individuals of home and community-
based waiver services, in all life areas. Supporting
documentation developed by waiver service providers is to be
incorporated in the plan of care by the case manager. Factors
to be considered when these plans are developed must
include, but are not limited to, individuals’ ages, levels of
functioning, and preferences.

"Preauthorized” means the preauthorization agent has
approved a service for initiation and reimbursement prior to
the commencement of the service by the service provider.

"Qualified developmental disabilities professional (QDDP)"
means a professional possessing (i) at least one year of
documented experience working directly with individuals who
have related conditions; (ii) is one of the following: a doctor of
medicine or osteopathy, a registered nurse, a provider holding
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at least a bachelor’s degree in a human service field including,
but not limited to, sociology, social work, special education,
rehabilitation, counseling or psychology, or a provider who has
documented equivalent qualifications; and (iii) the required
Virginia or national license, registration, or certification in
accordance with his profession, if applicable.

"Related conditions" means those persons who have autism
or who have a severe chronic disability that meets all of the
following conditions identified in 42 CFR 435.1009:

1. It is attributable to:
a. Cerebral palsy or epilepsy; or

b. Any other condition, other than mental iliness, found to
be closely related to mental retardation because this
condition results in impairment of general intellectual
functioning or adaptive behavior similar to that of mentally
retarded persons, and requires treatment or services
similar to those required for these persons.

2. It is manifested before the person reaches age 22.
3. Itis likely to continue indefinitely.

4. It results in substantial functional limitations in three or
more of the following areas of major life activity:

a. Self-care.

b. Understanding and use of language.
c. Learning.

d. Mobility.

e. Self-direction.

f. Capacity for independent living.

"Respite care" means services provided te for unpaid
caretakers caregivers of eligible reeipients individuals who are
unable to care for themselves thatis and are provided on an
episodic or routine basis because of the absence of or need
for relief of those unpaid persons residing with the reeipient
individual who nermally routinely provide the care.

"Respite care ageney provider' means a participating provider
that renders services designed to prevent or reduce
inappropriate institutional care by providing respite care
services to for unpaid caregivers living in the home of eligible

recipientsfor-their-caregivers individuals.

"Screening" means the process conducted by the IFDDS
screening team to evaluate the medical, nursing, and social
needs of reeipients individuals referred for screening; and to
determine Medieaid eligibility for an ICF/MR level of careand

nded NME a O

for_tl - ICE/MR ‘

hich.i ible_f forrmi i f EDDS
Waiver:

"Skilled nursing services" means nursing services listed in the
plan of care that do not meet home health criteria, required to
prevent institutionalization, not otherwise available under the
State Plan for Medical Assistance, are provided within the
scope of the state’s Nurse Practice Act (Chapters 30 (§ 54.1-
3000 et seq.) and 34 (§ 54.1-3400 et seq.)) of the Code of
Virginia, and provided by a registered professional nurse or by
a licensed practical nurse under the supervision of a
registered nurse who is licensed to practice in the state.
Skilled nursing services are to be used to provide training,
consultation, nurse delegation as appropriate and oversight of
direct care staff as appropriate.

"Slot" means an opening or vacancy of waiver services for an
individual.

"State Plan for Medical Assistance" or "the Plan" means the
document containing the covered groups, covered services
and their limitations, and provider reimbursement
methodologies as provided for under Title XIX of the Social
Security Act.

"Supporting documentation" means the specific serviee plan of
care developed by the rescipient individual and waiver service
provider related solely to the specific tasks required of that
service provider. Supporting documentation helps to
comprise the overall GSP plan of care for the recipient
individual, developed by the case manager and the individual.

"Supported employment" means training in specific skills
related to paid employment and provision of ongoing or
intermittent assistance and specialized supervision to enable
areeipient an individual to maintain paid employment.

"Therapeutic consultation" means consultation provided by
members of psychology, social work, rehabilitation, behavioral
analysis, speech therapy, occupational therapy, psychiatry,
psychiatric clinical nursing, therapeutic recreation, or physical
therapy diseiplines or behavior consultation to assist recipients
individuals, parents, family members, in-home residential
support, day support and any other providers of support
services in implementing a GSP. plan of care.

"VDH" means the Virginia Department of Health.
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12 VAC 30-120-710. General coverage and requirements
for all home and community-based care waiver services.

A. Waiver service populations. Home and community-based
services shall be available through a § 1915(c) waiver.
Coverage shall be provided under the waiver for reecipients
individuals six years of age and older with related conditions
as defined in 42-CFR-435-4009 12 VAC 30-120-700, including
autism, who have been determlned to requwe the level of care
provided in an i

retarded /ICF/MR. The individual must not also have a
diagnosis of mental retardation as defined by the American
Association on Mental Retardation (AAMR). Mental
Retardation (MR) Waiver recipients who are six years of age
on or after October 1, 2002, who are determined to not have a
diagnosis of mental retardation, and who meet all IFDDS
Waiver eligibility criteria, shall be eligible for and shall transfer
to the IFDDS Waiver effective with their sixth birthday.
Psychological evaluations confirming diagnoses must be
completed less than one year prior to the child's sixth birthday.
These recipients transferring from the MR Waiver will
automatically be assigned a slot in the IFDDS Waiver. Such
slot shall be in addition to those slots available through the
screening process described in 12 VAC 30-120-720 C and D.

B. Coverage-statement Covered services.

1. Covered services shall include in-home residential
supports, day support, prevocational services, supported
employment, personal care (both agency and consumer-
directed), attendant-care(consumer-directed); respite care
(both agency and consumer-directed), assistive technology,
environmental modifications, skilled nursing services,
therapeutic consultation, crisis stabilization, personal
emergency response systems (PERS), family/caregiver
training, and companion eare services (both agency and
consumer directed).

2. These services shall be medieally appropriate and
medically necessary to maintain these reeipients individuals
in the community. Federal waiver requirements provide that
the average per capita fiscal year expenditures under the
waiver must not exceed the average per capita
expendltures for the level of care provided in lntermediate

ICFs/MR under the
State Plan that would have been made had the waiver not
been granted.

3. Under this § 1915(c) waiver, DMAS waives subdivision
(a)(10)(B) of § 1902 of the Social Security Act related to
comparability.

C. Eligibility criteria for emergency access to the waiver.
Subject to available funding and a finding of eligibility under
12 VAC 30-120-720, individuals must meet at least one of the
emergency criteria below to be eligible for immediate access
to waiver services without consideration to the length of time
an individual has been waiting to access services. In the
absence of waiver services, the individual would not be able to
remain in his home. The criteria are as follows:

1. The primary caregiver has a serious illness, has been
hospitalized, or has died;

2. The individual has been determined by the DSS to have
been abused or neglected and is in need of immediate
waiver services;

3. The individual demonstrates behaviors which present risk
to personal or public safety;

4. The individual presents an extreme physical, emotional,
or financial burden at home, and the family or caregiver is
unable to continue to provide care; or

5. The individual lives in an institutional setting and has a
viable discharge plan in place.

G- D. Appeals. Reeipient Individual appeals shall be
considered pursuant to 12 VAC 30-110-10 through 12 VAC
30-110-380. Provider appeals shall be considered pursuant to
12 VAC 30-10-1000 and 12 VAC 30-20-500 through 12 VAC
30-20-599.

12 VAC 30-120-720. Recipient qualification and eligibility
requirements; intake process.

A. Reeipients Individuals receiving services under this waiver
must meet the following requirements. Virginia will apply the
financial eligibility criteria contained in the State Plan for the
categorically needy. Virginia has elected to cover the optional
categorically needy groups under 42 CFR 435.121 and
435.217. The income level used for 42 CFR 435.121 and
435.217 is 300% of the current Supplemental Security Income
payment standard for one person.

1. Under this waiver, the coverage groups authorized under
§ 1902(a)(10)(A)(ii)(VI) of the Social Security Act will be
considered as if they were institutionalized for the purpose
of applying institutional deeming rules. All recipients
individuals under the waiver must meet the financial and
nonfinancial Medicaid eligibility criteria and meet the
institutional level of care criteria. The deeming rules are
applied to waiver eligible reeipients individuals as if the
reeipient individual were residing in an institution or would
require that level of care.

2. Virginia shall reduce its payment for home and
community-based waiver services provided to an individual
who is eligible for Medicaid services under 42 CFR 435.217
by that amount of the individual's total income (including
amounts disregarded in determining eligibility) that remains
after allowable deductions for personal maintenance needs,
deductions for other dependents, and medical needs have
been made, according to the guidelines in 42 CFR 435.735
and § 1915(c)(3) of the Social Security Act as amended by
the Consolidated Omnibus Budget Reconciliation Act of
1986. DMAS will reduce its payment for home and
community-based waiver services by the amount that
remains after the following deductions:

a. For reeipients individuals to whom § 1924(d) applies,
and for whom Virginia waives the requirement for
comparability pursuant to § 1902(a)(10)(B), deduct the
following in the respective order:

(1) The basic maintenance needs for an individual,
which is equal to the SSI payment for one person. Due
to expenses of employment, a working individual shall
have an additional income allowance. For an individual
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employed 20 hours or more per week, earned income
shall be disregarded up to a maximum of 300% SSI;
for an individual employed at least eight but less than
20 hours per week, earned income shall be
disregarded up to a maximum of 200% of SSI. If the
individual requires a guardian or conservator who
charges a fee, the fee, not to exceed an amount
greater than 5.0% of the individual's total monthly
income, is added to the maintenance needs allowance.
However, in no case shall the total amount of the
maintenance needs allowance (basic allowance plus
earned income allowance plus guardianship fees) for
the individual exceed 300% of SSI.

(2) For an individual with a spouse at home, the
community spousal income allowance determined in
accordance with § 1924(d) of the Social Security Act.

(3) For an individual with a family at home, an
additional amount for the maintenance needs of the
family determined in accordance with § 1924(d) of the
Social Security Act.

(4) Amounts for incurred expenses for medical or
remedial care that are not subject to payment by a third
party including Medicare and other health insurance
premiums, deductibles, or coinsurance charges and
necessary medical or remedial care recognized under
state law but not covered under the Plan.

b. For individuals to whom § 1924(d) does not apply and
for whom Virginia waives the requirement for
comparability pursuant to § 1902(a)(10)(B), deduct the
following in the respective order:

(1) The basic maintenance needs for an individual,
which is equal to the SSI payment for one person. Due
to expenses of employment, a working individual shall
have an additional income allowance. For an individual
employed 20 hours or more per week, earned income
shall be disregarded up to a maximum of 300% SSI;
for an individual employed at least eight but less than
20 hours per week, earned income shall be
disregarded up to a maximum of 200% of SSI. If the
individual requires a guardian or conservator who
charges a fee, the fee, not to exceed an amount
greater than 5.0% of the individual's total monthly
income, is added to the maintenance needs allowance.
However, in no case shall the total amount of the
maintenance needs allowance (basic allowance plus
earned income allowance plus guardianship fees) for
the individual exceed 300% of SSI.

(2) For an individual with a dependent child or children,
an additional amount for the maintenance needs of the
child or children which shall be equal to the Title XIX
medically needy income standard based on the number
of dependent children.

(3) Amounts for incurred expenses for medical or
remedial care that are not subject to payment by a third
party including Medicare and other health insurance
premiums, deductibles, or coinsurance charges and
necessary medical or remedial care recognized under

state law but not covered under the State Medical
Assistance Plan.

B. Assessment and authorization of home and community-
based eare waiver services.

1. To ensure that Virginia's home and community-based
eare waiver programs serve only recipients individuals who
would otherwise be placed in an ICF/MR, home and
community-based eare waiver services shall be considered
only for individuals who are eligible for admission to an
ICF/MR, absent a diagnosis of mental retardation and are
age six or older. Home and community-based eare waiver
services shall be the critical service that enables the
individual to remain at home rather than being placed in an
ICF/MR.

2. The recipient's individual's status as an individual in need
of IFDDS home and community-based eare waiver services
shall be determined by the IFDDS screening team after
completion of a thorough assessment of the recipient's
individual's needs and available suppert supports.
Screening ef for home and community-based eare waiver
services by the IFDDS screening team or DMAS staff is
mandatory before Medicaid will assume payment
responsibility of home and community-based eare waiver
services.

3. The IFDDS screening team shall gather relevant medical;
and social-and-psychological data and identify all services
received by and supports available to the recipient
individual. The IFDDS screening team shall also gather
psychological evaluations or refer the individual to a private
or publicly funded psychologist for evaluation of the
cognitive abilities of each screening applicant. For children
to transfer to the IFDDS Waiver at age six, case managers
shall submit to DMAS the child's most recent Level of
Functioning form, the ESP plan of care, and a psychological
examination completed no more than one year prior to the
child's sixth birthday if they are receiving MR Waiver
services. Such documentation must demonstrate that no
diagnosis of mental retardation exists in order for this
transfer to the IFDDS Waiver to be approved.

4. The case manager shall be responsible for notifying
DMAS, DMHMRSAS, and DSS, via the DMAS-122, when a
child transfers from the MR Waiver to the IFDDS Waiver.

5. Children under six years of age shall not be screened
until three months prior to the month of their sixth birthday.
Children under six years of age shall not be added to the
waiver/wait list until the month in which their sixth birthday
occurs.

6. An essential part of the IFDDS screening team's
assessment process is determining the level of care
required by applying existing DMAS ICF/MR criteria
(12 VAC 30-130-430 et seq.).

7. The IFDDS screening team shall explore alternative
settings and services to provide the care needed by the
individual. If placement in an ICF/MR or a combination of
other services is determined to be appropriate, the IFDDS
screening team shall initiate a referral for service to DMAS.
If Medicaid-funded home and community-based eare waiver
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services are determined to be the critical service to delay or
avoid placement in an ICF/MR or promote exiting from an
institutional setting, the IFDDS screening team shall initiate
a referral for service to a suppert-coordinater case manager
of the recipient's individual's choice. Referrals are based on
the individual choosing either ICF/MR placement or home
and community-based waiver services.

8. Home and community-based eare waiver services shall
not be provided to any individual who ailse resides in a
nursing facility, an ICF/MR, a hospital, an adult family home
licensed approved by the DSS, a group home licensed by
DMHMRSAS, or an assisted living facility licensed by the
DSS.

9. Medicaid will not pay for any home and community-based
care waiver services delivered prior to the authorization
date approved by DMAS. Any Censumer—Service plan of
care for home- and community-based eare waiver services
must be pre-approved by DMAS prior to Medicaid
reimbursement for waiver services.

10. The following five criteria shall apply to all IFDDS
Waiver services:

a. Individuals qualifying for IFDDS Waiver services must
have a demonstrated clinical need for the service
resulting in significant functional limitations in major life
activities. In order to be eligible, a—persen an individual
must be six years of age or older, have a related
condition as defined in these regulations and cannot have
a diagnosis of mental retardation, and whe would, in the
absence of waiver services, require the level of care
provided in an ICF/MR facility, the cost of which would be
reimbursed under the State Plan;

b. The Gensumer-Service plan of care and services that
are delivered must be consistent with the Medicaid
definition of each service;

c. Services must be approved by the suppert-ceordinator

case manager based on a current functional assessment
tool approved by DMAS or other DMAS approved
assessment and demonstrated need for each specific
service;

d. Individuals qualifying for IFDDS Waiver services must
meet the ICF/MR level of care criteria; and

e. The individual must be eligible for Medicaid as
determined by the local office of DSS.

11. The IFDDS screening teams team must submit the
results of the comprehensive assessment and a
recommendation to DMAS staff for final determination of
ICF/MR level of care and authorization for home and
community-based eare waiver services.

C. Screening for the IFDDS Waiver.

1. Individuals requesting IFDDS Waiver services will be
screened and will receive services on a first-come, first-
served basis in accordance with available funding based on
the date the reeipients' individuals' applications are
received. Individuals who meet at least one of the
emergency criteria pursuant to 42V AC-30-120-790 12 VAC

30-120-710 shall be eligible for immediate access to waiver
services if funding is available.

2. To be eligible for IFDDS Waiver services, the individual
must:

a. Be determined to be eligible for the ICF/MR level of
care;

b. Be six years of age or older,

c. Meet the related conditions definition as defined in
42 CFR 435.1009 or be diagnosed with autism; and

d. Not have a diagnosis of mental retardation as defined
by the American Association on Mental Retardation
(AAMR) as-contained-in12-VAGC-30-120-740.

D. Waiver approval process: available funding.

1. In order to ensure cost effectiveness of the IFDDS
Waiver, the funding available for the waiver wilbe is
allocated between two budget levels. The budget will-be is
the cost of waiver services only and will does not include
the costs of other Medicaid covered services. Other
Medicaid services, however, must be counted toward cost
effectiveness of the IFDDS Waiver. All services available
under the waiver are available to both levels.

2. Level one \MH—be is for |nd|V|duaIs whose comprehensive

plans of care
cost less than $25,000 per fiscal year. Level two will-be is
for individuals whose CSP-is-expected-to-cost plans of care
costs are equal to or more than $25,000. There will-netbe-a
is no threshold for budget level two; however, if the actual
cost of waiver services exceeds the average annual cost of
ICF/MR care for an individual, the recipient's individual's
care will-be is coordinated by DMAS staff.

3. Fifty-five percent of available waiver funds will-be are
allocated to budget level one, and 40% of available waiver
funds will-be are allocated to level two in order to ensure
that the waiver will-be is cost effective. The remaining 5-6%
10 percent of available waiver funds will-be is allocated for
emergencies as defined in 42-MAC-30-120-790 12 VAC 30-
120-710. Recipients-who-have-been-placed-in-budgetlevel
one—and-who-subsequentlyrequire—additional-services-that
would—exceed—$25,000per—fiscal—year—must—meet—the

emergency—eriteria—as—defined—in—12 VAC-30-120-790—te
receive-additional-funding-for-services: In order to transition

an appropriate number of level one slots to emergency
slots, every third level one slot that becomes available will
convert to an emergency slot until the percentage of
emergency slots reaches 10 percent. Half of emergency
slots will be allocated for individuals in institutional settings
who are discharge ready and have a discharge plan to
transition into the community. If there are no such
individuals who choose to discharge into the community
when emergency slots are available for institutionalized
individuals, the emergency slot will be allocated to an
individual residing in the community who meets emergency
criteria.

E. Waiver approval process: accessing services.
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1. The IFDDS Screening Team shall determine if an
individual meets the functional criteria within 45 days of
receiving the request for screening from DMAS. Once the
IFDDS screening entityhas—determined feam determines
that an individual meets the eligibility criteria for IFDDS
Waiver services and the individual has chosen this service,
the IFDDS screening entity—will team shall provide the
individual with a list of available suppert-coordinaters case
managers. For-MR Waiver—recipients—transferring—to—the

recipient—or—family/caregiver—with—a—list—of —support
coordinaters: The individual or family/caregiver will shall

choose a support—coordinator case manager within 10

calendar days of receiving the list of suppert-coordinators
case managers and the IFDDS screening entity—/case

manager—will feam shall forward the screening materials;
CSP—and-all- MR Waiverrelated-documentation within 10
calendar days of the coordinater's case manager's selection

to the selected support-coordinator case manager.

2. The support-coerdinator-will case manager shall contact
the recipient individual within 10 calendar days of receipt of

screening materials. The support—coordinator—and case
manager must meet face-to-face with the reeipient—or
recipient's—family—will-meet individual and the individual's
family/caregiver as appropriate within 30 calendar days to
discuss the reeipient's individual's needs, existing supports
and to develop a preliminary eonsumer-service-plan{CSP)
which—will-identify plan of care identifying needed services
needed and will-estimate estimating the annual waiver cost
of the reeipients—GCSP individual's plan of care. If the
recipient's individual's annual waiver services cost is
expected to exceed the average annual cost of ICF/MR
care for an individual, the recipient's—suppert-coordination
will-be—managed individual's case management shall be
provided by DMAS.

3. Once the GSP plan of care has been initially developed,
the suppert—coeordinator—will case manager shall contact
DMAS to receive prior authorization to enroll the recipient
individual in the IFDDS Waiver. DMAS shall, within 14 days
of receiving all supporting documentation, either approve for
Medicaid coverage or deny for Medicaid coverage the GSP.
plan of care. DMAS shall only authorize a waiver slot
serviees for the reeipient individual if funding-is-availablefor
the—entire CSP. a slot is available. Once this—autheorization
has-been—received the case manager receives authorization
from DMAS, the support—coordinator case manager shall
inform the reeipient individual so that the recipient—can

individual may begin choosing waiver service providers for
services listed in the GSP. plan of care. The case manager
shall also notify the local DSS by submitting a DMAS 122.
If DMAS does not have the—availablefunding a waiver slot

for this reeipient individual, the reeipient-will individual shall
be held placed on the waiting list until such time as funds

are—available-to—cover-the—cost-of the GSP a waiver slot
becomes available.

4. Once the recipient individual has been determined to be
Medicaid eligible and authorized for the waiver, the reeipient

individual or suppert—ecoerdinater case manager shall

contact waiver service providers and who shall initiate

waiver services within 60 days. During this time, the
consumer individual, suppert—coerdinator case manager,
and waiver service providers will shall meet to complete the
GSP plan of care, again implementing a person-centered
planning process. If services are not initiated within 60
days, the suppert-coordinator case manager must submit
information to DMAS demonstrating why more time is
needed to initiate services and request in writing a 30-day
extension for the initiation of waiver services. DMAS must
receive the request for extension letter within the thirty day
extension period being requested. DMAS will review the
request for extension and make a determination within ten
business days of receiving the request DMAS has
authorlty to approve or deny the 30-day extension request

The waiver service providers will
shall develop supporting documentation for each waiver
service and will shall submit a copy of these—plans this
documentation to the suppert—coordinater case manager.
The support-coordinaterwill case manager shall monitor the

waiver service providers' supporting documentation to
ensure that all providers are working toward the identified
goals of recipients the individual. The suppert-coerdinater
will case manager shall review and sign off on the
supporting documentation-and-will. The case manager shall
contact BMAS the preauthorization agent for prior
authorization of services and will shall notify the waiver
service providers when waiver services are approved.

5. The suppert-coordinator-will case manager shall contact
the reecipient individual at a minimum on a monthly basis
and as needed to eceoerdinate—services—and-maintain—the
recipient's—GSP conduct case management activities as
defined in 12 VAC 30-50-490. DMAS will or the case
manager, shall conduct annual level of care reviews in
which the reeipient individual is assessed to ensure he
contindes—to—meet continued waiver eriteria eligibility.
DMAS will shall review recipients-CSPs individuals' plans of
care and will shall review the services provided by suppert
coordinators-as-well-as case managers and waiver service
providers.

F. Reevaluation of service need and utilization review.
1. The plan of care.

a. The case manager shall develop the plan of care,
implementing a person-centered planning process with
the individual, the individual’s family/caregiver, other
service providers, and other interested parties identified
by the individual and/or family/caregiver, based on
relevant, current assessment data. The plan of care
development process determines the services to be
provided for individuals, the frequency of services, the
type of service provided, and a description of the services
to be offered. All plans of care written by the case
managers must be approved by DMAS prior to seeking
authorization for services. DMAS is the single state
authority responsible for the supervision of the
administration of the home and community-based waiver.

b. The case manager is responsible for continuous
monitoring of the appropriateness of the individual’s
services by reviewing supporting documentation and
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revisions to the plan of care as indicated by the changing
needs of the individual. At a minimum, every three
months the case manager must:

(i) review the plan of care face-to-face with the
individual and family/caregiver, as appropriate,
using a person-centered planning approach.

(ii) review individual provider quarterly reports to
ensure goals and objectives are being met, and

(iii) determine whether any modifications to the
plan of care are necessary.

c. At least once per plan of care year this review must be
performed  with  the individual  present, and
family/caregivers as appropriate, in the individual’s home
environment.

d. DMAS staff shall review the plan of care every 12
months or more frequently as required to assure proper
utilization of services. Any modification to the amount or
type of services in the plan of care must be approved by
DMAS.

2. Review of level of care.

a. DMAS or the case manager shall complete an annual
comprehensive reassessment, in coordination with the
individual, family, and service providers. If warranted,
DMAS or the case manager will coordinate a medical
examination and a psychological evaluation for every
waiver individual. The reassessment, completed in a
person-centered planning manner, must include an
update of the assessment instrument and any other
appropriate assessment data.

b. A medical examination must be completed for adults
18 years of age and older based on need identified by the
individual, the family/caregiver, providers, the case
manager, or DMAS staff. Medical examinations for
children must be completed according to the
recommended frequency and periodicity of the EPSDT
program.

c. A psychological evaluation or standardized
developmental assessment for children over six years of
age and adults must reflect the current psychological
status (diagnosis), adaptive level of functioning, and
cognitive abilities. A new psychological evaluation is
required whenever the individual’'s functioning has
undergone significant change and the current evaluation
no longer reflects the individual’s current psychological
status.

3. Documentation required.

a. The case management provider must maintain the
following documentation for review by the DMAS staff for
each waiver individual:

(1) All assessment summaries and all plans of care
completed for the individual are maintained for a period
of not less than five years;

(2) All supporting documentation from any provider
rendering waiver services for the individual;

(3) All supporting documentation related to any change
in the plan of care;

(4) All related communication with the individual,
family/caregiver, providers, consultants, DMHMRSAS,
DMAS, DSS, DRS, or other related parties;

(5) An ongoing log documenting all contacts related to
the individual made by the case manager that relate to
the individual;

(6) The individual’s most recent, completed level of
functioning;

(7) Psychologicals;
(8) Communications with DMAS;

(9) Documentation of rejection or refusal of services
and potential outcomes resulting from the refusal of
services communicated to the individual; and

(10) Annual DMAS 122s.

b. The waiver service providers must maintain the
following documentation for review by the DMAS staff for
each waiver individual:

(1) All supporting documentation developed for that
individual and maintained for a period of not less than
five years;

(2) An attendance log documenting the date and times
services were rendered and the amount and the type of
services rendered;

(3) Appropriate progress notes reflecting individual’s
status and, as appropriate, progress toward the
identified goals on the supporting documentation;

(4) All communication relating to the individual. Any
documentation or communication must be dated and
signed by the provider;

(5) Prior authorization decisions;

(6) Plans of care specific to the service being provided;
and

(7) Assessments/reassessments as required for the
service being provided.

12 VAC 30-120-730. General requirements for home and
community-based care participating providers.

A. Providers approved for participation shall, at a minimum,
perform the following activities:

1. Immediately notify DMAS, in writing, of any change in the
information that the provider previously submitted to DMAS.

2. Assure freedom of choice te—reeipients—in for individuals
seeking wedical—eare services from any institution,
pharmacy, practitioner, or other provider qualified to perform
the service or services required and participating in the
Medicaid Program at the time the service or services were
performed.

3. Assure the recipient's individual's freedom to reject
medical care and , treatment, and services, and document
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that potential adverse outcomes that may result from refusal
of services were discussed with the individual.

4. Accept referrals for services only when staff is available
to initiate services within thirty days and perform such
services on an ongoing basis.

5. Provide services and supplies torecipients for individuals
in full compliance with Title VI of the Civil Rights Act of
1964, as amended (42 USC §§ 2000d through-2000d-4a et
seq.), which prohibits discrimination on the grounds of race,
color, or national origin; the Virginians with Disabilities Act
(Title 51.5, § 51.5-1 et seq. of the Code of Virginia); § 504 of
the Rehabilitation Act of 1973, as amended (29 USC § 794),
which prohibits discrimination on the basis of a disability;
and the Americans with Disabilities Act, as amended (42
USC §§ 12101 through—12213 ef seq.), which provides
comprehensive civil rights protections to recipients
individuals with disabilities in the areas of employment,
public accommodations, state and local government
services, and telecommunications.

6. Provide services and supplies to reeipients individuals of
the same quality and in the same mode of delivery as
provided to the general public.

7. Submit charges to DMAS for the provision of services
and supplies te—recipients for individuals in amounts not to
exceed the provider's usual and customary charges to the

general public—TFheprovidermust and accept as payment
in full the amount established by DMAS payment

methodology from the first—day—of —eligibility —for—the

individual's authorization date for waiver services.

8. Use program-designated billing forms for submission of
charges.

9. Maintain and retain business and professional records
sufficient to document fully and accurately the nature,
scope, and details of the care provided.

a. Ingeneral; Such records shall be retained for at least
five years from the last date of service or as provided by
applicable state laws, whichever period is longer.
However, if an audit is initiated within the required
retention period, the records shall be retained until the
audit is completed and every exception resolved.
Records of minors shall be kept for at least five years
after such minor has reached the age of 18 years.

b. Policies regarding retention of records shall apply even
if the provider discontinues operation. DMAS shall be
notified in writing of storage, location, and procedures for
obtaining records for review should the need arise. The
location, agent, or trustee shall be within the
Commonwealth of Virginia.

c. An attendance log or similar document must be
maintained which indicates the date services were
rendered, type of services rendered, and number of
hours/units provided (including specific time frame).

10. The provider agrees to furnish information on request
and in the form requested to DMAS, the Attorney General of
Virginia or his authorized representatives, federal

personnel, and the State Medicaid Fraud Control Unit. The
Commonwealth's right of access to provider agencies
premises and records shall survive any termination of the
provider participation agreement.

11. Disclose, as requested by DMAS, all financial,
beneficial, ownership, equity, surety, or other interests in
any and all firms, corporations, partnerships, associations,
business enterprises, joint ventures, agencies, institutions,
or other legal entities providing any form of health care
services to reeipients-of individuals enrolled in Medicaid.

12. Pursuant to 42 CFR Part 431, Subpart F, 12 VAC 30-
20-90, and any other applicable federal or state law, all
providers shall hold confidential and use for DMAS
authorized purposes only all medical assistance information
regarding reecipients individuals served. A provider shall
disclose information in his possession only whe